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This research paper aims to identify the extent of the offensive efforts carried out by the European 
Union (“EU”) in the trade policy pursued by European Commission officials around the globe, advo-
cating the adoption of formalised and strong plant variety protection in trade partners’ national 
laws. The paper will primarily look at how the European Union trade negotiations advocate for the 
establishment of national plant variety protection (“PVP”) regimes that uphold the terms of the  
1991 Act of the International Union for the Protection of New Varieties of Plants (“UPOV”) Convention 
in the legal orders of its trade partners, highlighting the practical consequences of this strategy. 
Although this practice is also prevalent in the trade policy of other countries and regional entities, 
such as the European Free Trade Association (EFTA, regrouping Iceland, Liechtenstein, Norway, and 
Switzerland), the United States and others, this paper’s focus will remain on the Agreements signed 
and negotiated by the EU. The analysis is also limited to the level of plant variety protection required 
in provisions of the different trade and association agreements negotiated and/or signed by the  
EU, not delving deeper into the enforcement of those agreements, for instance through the specific 
dispute settlement mechanisms provided by them.

After describing the general principles behind the UPOV system, the paper analyses the arguments 
brought forward by the EU institutions and other stakeholders to justify the integration of UPOV 
1991 in free trade agreements (“FTAs”), confronting them to counterarguments on the detrimental 
effects of the Convention on local seed systems, as well as issues linked to policy coherence (SEC-
TION 1). It then renders a detailed review of the state of play of the negotiations of different trade 
and association agreements that are currently in force or under negotiation, with specific regards  
to the level of plant variety protection required in their provisions (SECTION 2). As the European 
promotion of the UPOV 1991 Act has been carried out through soft-law measures, such as policy 
support, trainings and capacity-building events not directly linked to free trade agreements, the 
research will then provide a non-exhaustive yet representative set of examples of such promotion 
efforts (SECTION 3). The paper is accompanied by a thematic bibliography, which outlines sources 
used with regards to the reach of UPOV protection and the role of UPOV in foreign trade policy  
(ANNEX 1), as well as a summary table which recalls the state of play regarding UPOV protection in 
EU trade, association, and partnership agreements (ANNEX 2).

To promote truly sustainable agriculture, agrobiodiversity, and food security, governments need 
sufficient flexibility when drafting their national or regional seed and plant breeders’ rights laws to 
design a legal system that both protects breeders’ innovation and enshrines farmers’ rights, adapted 
to their local conditions, and needs. APBREBES and Both ENDS therefore call for the EU to change 
their current approach to include plant variety protection obligations in their trade agreements  
and to stop requiring developing countries to adopt the 1991 Act of the UPOV Convention through 
trade agreements or any other related activities. 

About this Research Paper
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Summary of Findings

All States that are members of the World Trade Organization and its Agreement on Trade 
Related Intellectual Property Rights (“TRIPS”) – except Least Developed countries – currently 
ought to “provide for the protection of plant varieties either by patents or by an effective  
sui generis system or by any combination thereof”. The sui generis system refers to plant variety 
protection, of which the different acts of the International Convention for the Protection of 
New Varieties of Plants (“UPOV Convention”) are just examples of. Still, many countries are led 
to believe that adherence to the 1991 Act of the UPOV Convention is the only option they  
have when they establish such an “effective sui generis system”, which is demonstrably wrong.  
This pressure is fuelled by widespread advocacy of the UPOV organisation itself, but also by 
the European Union (“EU”) and some of its Member States, whether through soft training tools, 
consultancy services, or through strong negotiating stances in regional or bilateral trade and 
association agreement talks. Disregarding the flexibilities recognised to States by the TRIPS 
Agreement, along with their national context of agricultural production and plant breeding, 
the EU’s trade policy is grounded on a drive to impose the most stringent plant variety protec-
tion, which extends the reach of exclusive property rights to the use, multiplication, exchange, 
and sale of protected varieties, and profoundly affects national farmer seed systems.

The EU negotiates trade agreements using different terminology, from “free trade agree-
ments”, to “partnership” or “cooperation” agreements, which all aim to establish rules to facili-
tate the trade of certain goods, services and recently also investments between Parties, at 
varying levels. Plant variety protection (“PVP”) is usually dealt with in the agreements’ chapter 
dedicated to Intellectual Property Rights (“IPR”), when it exists, and subject to the specific 
dispute settlement mechanisms provided for in the Agreements. 

At the time of writing, all six “Free Trade Agreements” (“FTAs”) that have been ratified by the 
EU and are fully or partially in force, or are currently only provisionally applied, include  
binding provisions on the promotion of UPOV 1991, with varying degrees of obligations with 
regards to the actual level of protection that needs to be conferred to new plant varieties: 
Canada (CETA), Japan (JEFTA), Singapore, Vietnam, South Korea and the Agreements signed 
with some members of the Andean Community. While some provisions include a strong  
direct obligation to protect plant varieties under the 1991 Act of the UPOV Convention, other 
Agreements use the qualifier of cooperation, to ensure protection and enforcement of the 
rights conferred by the 1991 Act. 

“Partnership or Cooperation Agreements”, which are generally viewed as a first step towards 
a more comprehensive trade deal present a more varied picture. Economic Partnership Agree-
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ments that have been signed with most of the countries and regional associations of the 
African continent, as well as Pacific States, do not address intellectual property rights at all. 
Some of these Agreements nonetheless envisage such discussions in the future through  
so-called “rendezvous clauses”, which have been activated with Comoros, Madagascar, Mauri-
tius, Seychelles, and Zimbabwe at the time of writing. The CARIFORUM EPA directly addresses 
plant variety protection, albeit quite loosely compared to other applicable FTA’s. Partnership 
and Cooperation Agreements signed with Armenia, Kazakhstan and Iraq contain complete IPR 
Chapters and address plant variety rights, in a similar fashion to FTA’s.

Next to these different trade agreements, the EU has also signed numerous Association or 
Stabilisation Agreements, which traditionally cover larger ranges of topics reaching farther 
than trade or investment facilitation, concluded with countries that have strong historical  
ties with the EU and enforced through soft-law mechanisms of diplomacy. All these Agreements 
contain provisions with regards to intellectual property rights in general, and very strong 
stances on plant variety protection, as their main unconcealed goal is legislative alignment 
with applicable EU law. Amongst these Association Agreements, the ones signed with six 
Western Balkan States, seven States of the Euro- Mediterranean region, as well as those 
signed with Azerbaijan and Ukraine require accession to the 1991 Act of the UPOV Convention. 
While some Agreements put the obligation to provide strong plant variety protection to  
both signatories, like the one signed with Algeria, or focus on implementation, like the one 
signed with Israel, which was already an UPOV Member before the Agreement’s signature, all 
EU Association Agreements unilaterally require ratification of UPOV 1991. Other Association 
Agreements signed with countries arguably geographically farther from the EU, i.e., Chile  
and the Central American countries of Nicaragua, Honduras, Panama, El Salvador, and Costa 
Rica, remain more lenient and flexible, outside of pure legislative alignment. They indeed  
either leave the possibility to signatories to be bound by the terms of the 1978 of the UPOV 
Convention, or simply require an “effective sui generis plant variety protection”, potentially 
outside of the UPOV System. 

For all these trade instruments, the initial EU proposal always starts from a strong obligation 
to ensure plant variety protection under UPOV 1991. However, the different examples cited  
in this paper show that the terms of the Parties’ commitment to ensure plant variety protec-
tion standards may change through successful stakeholder engagement and awareness of 
public authorities, as epitomised by the latest draft provision of the Trade Agreement negoti-
ated with India, which gives ample margin of manoeuvre to the Signatories to protect plant 
varieties under their own national laws outside of the stringent realm of UPOV. 

The forceful EU practice to include UPOV 1991 protection in FTAs raises concerns, in a context 
where there is growing evidence and literature highlighting the detrimental effects of UPOV 
1991-compliant plant variety protection on farmer and local seed systems, the complete lack 
of regard for policy coherence stemming from environmental law and the human and indige-
nous rights framework, as well as the false promises of strengthening the local seed industry or 
the increase of seed imports in countries with strict plant variety protection laws. The inclusion 
of strong wording on UPOV protection in FTAs poses additional concerns due to the general 
architecture and compliance obligations that are usually present in the Agreements. Indeed, 



6   APBREBES & BOTH ENDS RESEARCH PAPER: UPOV 1991 IN EU TRADE POLICY   |  November  2021

signatory countries that do not comply with the terms of the FTA provisions that relate to  
the UPOV Convention, could be subject to arbitration and sanctions systems that are built into  
the FTA itself, including to a certain extent, the controversial investment settlement dispute 
mechanisms. 

It is therefore paramount that all stakeholders are made aware of the underlying rationale of 
UPOV 1991 and its potential adverse effects. All countries need the full flexibility when 
drafting their seed and plant breeders’ rights laws to promote a truly sustainable agriculture, 
agricultural biodiversity, and food security. No trade agreement should prevent them from 
designing a legal system that both protects breeders’ innovation and enshrines farmers’ 
rights to support the farmer seed system and its capacity for innovation, adapted to local 
conditions and needs. 

APBREBES and Both ENDS therefore call for the EU to stop requiring developing countries 
to adopt the 1991 Act of the UPOV Convention through trade agreements or any other activ-
ities. 
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Plant variety protection is a bundle of exclusive rights award-
ed to its beneficiary for a limited time to create a temporary 
artificial monopoly over the use of the plant variety. Some 
consider this artificial monopoly as a necessary tool to foster 
plant breeding innovation, others disagree1. Plant variety rights 
give breeders control over their products by forbidding or re-
stricting others from using, saving, exchanging, or selling pro-
tected varieties for the purposes of agricultural production, 
without the authorisation from the title holders2.

These exclusive rights are given to new, uniform, stable 
and distinct plant varieties, which excludes all traditional 
farmers’ varieties, landraces and other types of diverse seed 
“populations” that are found in farmer or local seed systems. At 
the same time, plant variety rights severely restrict the tradi-
tional practices of seed saving and prohibit the exchange and 
selling of protected varieties that are common in these seed sys-
tems. Yet, the existence and support of farmer and local seed 
systems is essential for food security and sovereignty world-
wide, so much so that they have been upheld in the human 
rights’ framework3.

As a type of intellectual property right, plant variety protec-
tion titles are granted through a specific law, negotiated at na-
tional or supra-national level. These laws determine the exact 
scope of protection awarded to titleholders, the conditions to be 
fulfilled to be granted the title, the margin of manoeuvre left to 
the subsequent users of the varieties, whether farmers or breed-
ers, and procedural considerations. The concept of plant variety 
protection, also known as plant breeders’ rights, has originated 
in different national laws in Europe in the early 20th century4, 
and was sanctified with the establishment of the International 
Union for the Protection of New Varieties of Plants (known 
as “UPOV”, the French acronym for the “Union Internationale 

pour la Protection des Obtentions Végétales”) through an inter-
national Convention adopted by six countries from Western Eu-
rope on December 2, 1961 in a Diplomatic Conference in Paris5. 
The UPOV Convention has since then been amended in 1972, 
1978, and more comprehensively in 1991, with extremely de-
tailed provisions. Each new Act has changed the bundle of 
rights awarded to titleholders, expanding the reach of protec-
tion, and further limiting the rights of other breeders and farm-
ers to use the protected variety. In all UPOV Acts, plant varieties 
must be novel, distinct, uniform, and stable (the ‘DUS criteria’) to 
be eligible for protection. Furthermore, a variety is considered 
novel only if it has not been sold within a specific timeframe, 
solely in relation to its commercialisation on the formal market, 
notwithstanding whether it previously existed or not. 

Before the entry into force of the 1991 Act of the UPOV Con-
vention on 24th April 1998, countries had been free to choose 
to adhere either to the 1978 or the 1991 Act of the Conven-
tion. Many countries used this possibility. Today, countries like 
Argentina, Bolivia, Brazil, Chile, China, Colombia, Ecuador, Ita-
ly, Mexico, New Zealand, Nicaragua, Norway, Paraguay, Portu-
gal, South Africa, Trinidad and Tobago, and Uruguay are all 
bound by the terms of 1978 Act67. In the European Union, Italy 
and Portugal have not ratified the 1991 Act of the Convention 
and remain bound by its 1978 Act, and Cyprus, Greece, Malta, 
and Luxembourg are not members of UPOV at all. However, 
plant variety protection titles awarded in the EU by the Commu-
nity Variety Protection Office (“CPVO”) under EU Regulation 
2100/948, which has direct effect in Member States, conform to 
the terms of the 1991 Act and cover these countries’ national 
territories. 

The 1991 UPOV Act is the farthest-reaching bundle of 
exclusive rights in plant variety protection, granting breed-

1
What is UPOV & its  

1991 Act?

1.1  Fundamentals of Plant Variety Protection  
and the different UPOV Acts

http://www.upov.int/
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ers control over more acts, and over more ‘products’, through 
the explicit inclusion of harvested material into the text and the 
creation of the concept of essentially-derived varieties. Under 
UPOV 1991, breeders and farmers (or any other person) produc-
ing or reproducing, conditioning for the purpose of propaga-
tion, selling, marketing, exporting, importing, or stocking the 
protected variety itself, but also varieties that are not clearly 
distinguishable from the protected variety, those whose pro-
duction requires repeated use of the protected variety, or those 
that have been “essentially derived” from the protection vari-
ety, would all need the rightsholder’s authorisation to do so. 
The 1991 Act considerably restricts farmers’ traditional practic-
es of seed saving by expanding the scope of protection to a con-
siderably longer list of actions, removing the possibility for 
States to allow farmers to exchange, let alone sell seeds saved 
from protected varieties. Contrary to the past UPOV Acts, the 
scope of protection was indeed extended in 1991 to the “produc-
tion or reproduction (multiplication), conditioning for the purpose of 
propagation, offering for sale, selling or other marketing, and stock-
ing with protected [or essentially derived] varieties”9. This protec-
tion was extended to the harvested material obtained through 
the unauthorized use of seeds of the protected variety10. As a 
comparison, in the 1978 version of the Convention, the protec-
tion only extended to “the production for purposes of commercial 
marketing, the offering for sale, [and] the marketing” of protected 
varieties11, and has thus not covered the use and the exchange 
of saved seeds. 

However, the UPOV 1991 Act also provides for an optional 
exception that can be used by a State, “within reasonable limits 
and subject to the safeguarding of the legitimate interests of the 
breeder” to “restrict the breeder’s right in order to permit farmers to 
use for propagating purposes, on their own holdings, the product of 
the harvest which they have obtained by planting, on their own hold-
ings, the protected variety or an essentially derived variety”12. This is 
the so-called “farmers’ privilege” that may be guaranteed in 
national plant variety protection laws. Under the optional farm-
ers’ privilege, the sale and exchange of seed is prohibited by 
principle, and even where seed saving is allowed, it must con-
sider the legitimate interest of the breeder. As a result, the use 
of seeds/propagation material is only allowed for certain crops 
and usually subject to royalty payments to the breeder, even 
though small farmers are often exempted from these payments. 
Additionally, “acts done privately and for non-commercial 
purposes” are a compulsory exception to breeders’ rights rec-
ognised in conformity with the 1991 Act and can in theory be 
loosely defined in national laws. The interpretation of this ex-
ception by UPOV is nonetheless extremely narrow13. Indeed, 
UPOV bodies reject national draft laws that make room for local 
seed systems and traditional practices of seed exchange within 
farmers communities, as they have for instance done in the case 
of national provisions guaranteeing farmers’ rights in the Ma-
laysian national system14. Article 34(3) of the 1991 Act requires 
a new Member to present its legislation to the UPOV Council “to 
advise it in respect of the conformity of its laws with the provi-
sions of this Convention.” Only if the decision is positive (in 
conformity) can the country become a Member of UPOV 1991. To 
assess conformity, the UPOV Secretariat peruses the country’s 
legislation, rejecting any clause that, in its view, is inconsistent 

with its understanding of the 1991 Act, for example in the case 
of Malaysia.

Another major exception to the exclusivity of plant variety 
protection relates to further research and breeding efforts, 
which are completely allowed under the earlier Acts of the Con-
vention and only partially allowed under the 1991 Act, since 
they would require an authorisation from the initial breeder if 
they lead to the development of an “essentially derived variety”. 

	 1.1.1  UNDERLYING ARGUMENTS OF 
	 UPOV 1991 PROMOTION

The protection awarded to new, uniform, stable and distinct 
plant varieties, and their essentially derived varieties under the 
UPOV Convention impacts local farmer seed systems by lim-
iting the possibility of farmers to use, save, exchange, and 
sell protected varieties, and restricting further plant improve-
ment and agricultural biodiversity management by farmers. Ac-
cording to the European Commission and the UPOV itself, its 
membership would lead to “(a) increased breeding activities, (b) 
greater availability of improved varieties, (c) more new varieties, (d) 
diversification of the types of breeders (e.g., private breeders, research-
ers), (e) supporting the development of a new industry sectors, and (f) 
improved access to foreign plant varieties and enhanced domestic 
breeding programmes”15.

At its core, the heavy promotion of the 1991 UPOV Act in 
European trade policy is clearly driven by strong European seed 
industry interest. In a European Commission Staff Working 
Document16 reporting on the protection and enforcement of in-
tellectual property rights in third countries dated as of 8th Jan-
uary 2020, the Commission recognises that “as far as the protec-
tion and enforcement of plant variety rights are concerned, EU 
breeders face problems which can be grouped as follows: lack of effec-
tive plant variety rights legislation (in accordance with the 1991 Act 
of the UPOV Convention); absence of UPOV membership; difficulties in 
implementing effective administrative proceedings by designated na-
tional authorities; and lack of an effective system for the collection 
and enforcement of royalties at both judicial and administrative lev-
els”17. The report goes on to state that “plant variety rights are fre-
quently infringed. Prevalent examples include unauthorised exports/
imports, packaging of harvested crops (e.g., grain, ware potatoes) for 
sale as propagating material, non-authorised use of farm-saved seeds 
and the sale of a protected variety under another name. Plant variety 
rights infringements endanger agricultural productivity, delay the 
introduction of improved varieties, reduce investments in plant breed-
ing, compromises the quality of seeds, plants and fresh produce, pro-
voke phytosanitary risks derived from clandestine activities and may 
be connected with criminal activities such as tax evasion, fraud, cor-
ruption and even labour exploitation”. According to the European 
Commission perspective, one of the benefits of the inclusion of 
UPOV 1991 into the Comprehensive Economic and Trade Agree-
ment with Canada is that “innovative plant varieties that can lead, 
for example, to better yields will be protected and are therefore likely 
to be introduced more quickly onto the Canadian market to the bene-
fit of farmers and consumers”18.

However, the EU’s arguments regarding the benefits of the 
UPOV System seem to be based on false foundations. The EU 
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Commission for instance cites a study conducted by Noleppa on 
the impact of UPOV membership, estimating the impact on the 
country’s Gross Domestic Product (GDP) at around USD 5 billion 
per year, which is more than 2.5% of its national GDP19. A re-
port20 recently published by Searice, APBREBES and Fastenopfer, 
shows that these figures are absurd and misleading, because the 
study wants to establish a causal link between the increase in 
yield and UPOV membership, which obviously does not exist21. 
This is shown by the fact that for sweet potatoes, the crop with 
the highest yield increase reported in the UPOV study, not a sin-
gle application for plant variety protection (PVP) had been filed 
with Vietnam’s Plant Variety Protection Office (PVPO). An 
equally major shortcoming of the EU’s argument is that it does 
not consider possible negative impacts, e.g., on farmers’ seed 
systems, agrobiodiversity, and food security.

	 1.1.2  ADVERSE EFFECTS OF
	 UPOV 1991 ON SEED SYSTEMS22

The consistent advocacy of UPOV 1991 provisions is based on 
the contested premise that strong protection of plant variet-
ies develops the national plant breeding sector, and as a re-
sult leads to more sustainable and productive agricultural pro-
duction. First, by the very nature of the conditions that ought to 
be fulfilled by the varieties to be protected under any of the 
UPOV Convention (i.e., distinctness, uniformity, and stability), 
this type of sui generis protection de facto excludes the fruits of 
farmer selection efforts, farmer-led or inclusive participatory 
plant breeding. It also excludes other plant breeding efforts that 
aim to develop more diverse plant varieties and populations 
adapted to local agroecological or low-input conditions. It thus 
most of all caters to the needs of industrial plant breeding 
geared towards input-intensive agriculture. 

Furthermore, the promises of UPOV regarding the increase 
of seed availability, higher yields or the development of a diver-
sified new breeding sector are often mistakenly associated with 
the introduction of a PVP law in line with UPOV 91 and do not 
justify for its 1991 implementation23. These promises are rather 
undermined by the fact that these claims, along with the lack of 
transparency of the organisation, have been heavily criticised 
and alleviated in literature and by civil society actors24. The pro-
motion of the UPOV 1991 in countries with little to no national 
plant breeding and seed industry would indeed not necessarily 
lead to the sector’s development, as industrial plant breeding is 
a resource and time-intensive process that requires consider-
able influx of money and know-how, requiring other alternative 
types of indirect support. This reality is evident in the case of 
African Intellectual Property Organisation (“OAPI”) countries25, 
where the introduction of UPOV 91 was a failure26. There is no 
evidence that the adoption of a UPOV system of plant breeders’ 
rights positively influences seed imports27. But there are indica-
tions that show that a national seed sector can very well develop 
outside of the UPOV realm28. 

There is also growing evidence of the adverse effects of 
UPOV 1991 on food and seed security, but also on biodiversity 
conservation29 30. One of the main reasons for this is the nega-
tive impact that the UPOV system has on the farmer seed sys-

tem. After all, it is farmer seed systems that contribute a major 
part of food security in the countries of the South, while main-
taining and developing agrobiodiversity. 

Policy coherence and congruence with other international 
agreements, but also internal EU policies also need to be high-
lighted when reflecting on the promotion of the 1991 UPOV Act 
in third countries, especially having regard to their stages of 
economic development, truly assessing the access and suitabili-
ty of intellectual property rights regimes for local farmers31. At 
the international level, ample literature has highlighted the dis-
crepancies between UPOV 1991 and the human and indigenous 
rights framework32, the notion of farmers’ rights under the In-
ternational Treaty on Plant Genetic Resources for Food and Ag-
riculture (ITPGRFA)33, the United Nations Declaration on the 
Rights of Peasants and Other People Working in Rural Areas 
(UNDROP), the Convention on Biological Diversity (CBD) and the 
Sustainable Development Goals (SDG). The international legal 
framework has evolved through the adoption of the CBD, ITPGR-
FA and UNDROP, raising awareness that a sustainable seed policy 
needs to promote both the formal and the farmer managed seed 
systems34. To such incongruities, one should add the need to as-
sess how the promotion of such a restrictive take on informal 
seed systems and seed security can be in line with the underly-
ing goals of conserving and sustainably managing crop biodi-
versity, as enshrined in the EU Biodiversity Strategy and the 
Farm to Fork Strategy, both part of the new European Green 
Deal announced in May 202035. 
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All States that are members of the World Trade Organisation 
(“WTO”)36, except least developed countries, ought to “provide for 
the protection of plant varieties either by patents or by an effective 
sui generis system or by any combination thereof”37. The sui generis 
system refers to plant variety protection, of which the UPOV 
Conventions are just examples of. Scientific literature has abun-
dantly shown that not only all the different Acts of the UPOV 
Convention could be viewed as “effective” protection under the 
terms of the WTO TRIPS Agreement, but also that complete al-
ternatives could also be envisaged successfully38. Still many 
countries are led to believe that adherence to the 1991 Act of the 
UPOV Convention is the only option they have to establish such 
an “effective sui generis system”, even though for instance Least 
Developed Countries are not required to provide plant variety 
protection until 1st July 203439, a period in which they have a 
legal right to extend such timeframe40, and others are free to 
develop their own sui generis system. 

The pressure to provide sui generis plant variety protection 
under the terms of the UPOV Convention is fuelled by wide-
spread advocacy of the Act by the UPOV organisation itself, but 
also by the European Union and some of its Member States, 
whether through soft training tools, consultancy services, or 
through strong negotiating stances in regional or bilateral trade 
and/or association agreement talks. Trade agreements are 
built upon the reciprocity principle, which applies to cited 
goods, but also services, and extends to trade-related regulatory 
issues such as competition, public procurement, or intellectual 
property rights. Economic Partnership Agreements are “light-
er” preferential trade agreements with trading rules and com-
mon standards, but with less reciprocity than found in more 
comprehensive trade agreements41. Association agreements 
do not merely cover trade elements, but reach farther in the 
range of topics covered, with larger “non-mercantilist” goals42, 
as they are concluded with countries with close historical links 
to the EU, or those who wish to engage in an EU adhesion pro-
cess. These three types of agreements, which all remove or re-
duce customs tariffs in bilateral trade, are different than simple 
Partnership or Cooperation agreements, which provide a 

general framework for bilateral economic relations, but leave 
customs tariffs as they are.

The inclusion of strong wording on UPOV protection in 
Trade, Association and Economic Partnership Agreements pos-
es additional concerns due to the general architecture and 
compliance obligations that are usually present in such Agree-
ments. Indeed, signatory countries that do not comply with the 
terms of FTA provisions that relate to the UPOV Convention, 
whether requiring cooperation and or protection under one of 
its specific Acts, could be subject to the arbitration and sanc-
tions systems that are built into the Trade Agreements, like to 
State to State dispute settlement mechanisms, or the progress 
reports drawn up in Association Agreements, or the monitoring 
mechanisms included in the Economic Partnership Agree-
ments. The lack of protection of plant varieties under UPOV 
terms in any given national legal order cannot present a viola-
tion of the UPOV Convention on its own. When such protection 
level is required by the terms of a trade agreement, the latter’s 
dispute mechanisms will enter into play, allowing for instance a 
country to raise the tariffs on its trading partner until it joins 
the UPOV Convention or changes its laws to comply with the 
Convention’s 1991 Act, depending on the terms of the trade 
agreement. Furthermore, if accession the 1991 UPOV Act is re-
quired by the trade agreement, the trading country will also not 
be allowed to withdraw from the UPOV Convention without 
withdrawing from or amending the trade agreement itself in 
parallel, with the range of severe disruptions that such actions 
would be accompanied by. Requiring adherence to the UPOV 
Convention through a trade agreement has thus more far-reach-
ing consequences than a unilateral desire from a country to join 
the Convention by its own accord. 

To provide a comprehensive picture of the advocacy made 
by the EU for the UPOV Convention system in its foreign trade 
policy, this section will thus methodically analyse (1) the differ-
ent provisions found in the various trade, association and part-
nership agreements relating to intellectual property rights that 
are in force, have been signed or concluded at the time of writ-
ing, and (2) those that are still being negotiated by the EU. 

2
PVP & UPOV 1991 in 

EU Foreign Trade Policy, the 
State of Play 
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	 2.1.1  FREE TRADE AGREEMENTS

	 A.  FULLY APPLICABLE

SOUTH KOREA

The FTA linking EU Member States and the Republic of Korea 
(South Korea)43 entered into force on 14th May 2011, under 
provisional application of certain provisions that do not relate 
to intellectual property rights and has been formally fully rati-
fied in December 2015. 

Chapter 10 of the FTA is dedicated to IPR, and its article 10.39 
specifically focuses on plant variety protection: 

Article 10.39 Plant varieties 
	 Each Party shall provide for the protection of plant varieties 
and comply with the International Convention for the Protection 
of New Varieties of Plants (1991).

It should be noted that the Republic of Korea has been a mem-
ber of UPOV 1991 since 7th January 2002, which also explains 
why the language used in the Agreement is strong, even though 
it does not refer to cooperation or transparency, as done in oth-
er FTAs, as we will see below. 

SINGAPORE

The EU-Singapore trade and investment protection agreements44 
were signed on 19 October 2018. The European Parliament gave 
its consent to the agreements on 13 February 2019, while EU 
Member States endorsed the trade agreement on 8 November 
2019, allowing the Treaties to enter into force on 21 November 
2019. As Singapore had been a signatory to the 1991 Act of the 
UPOV Convention since 2004, the trade agreement once again 
refers to the 1991 UPOV Act, albeit in a less assertive fashion, 
simply reaffirming obligations (not ensuring protection or the 
promotion of the Act) and recalling the exceptions to breeders’ 
rights that can be introduced to allow farmers’ (restrictive) use of 
protected varieties:

Article 10.35 International Agreements 
	 The Parties affirm their obligations under the International 
Convention for the Protection of New Varieties of Plants adopted 
in Paris on 2 December 1961, as last revised in Geneva on 19 
March 1991, including their ability to implement the optional 
exception to the breeder’s right, as referred to in paragraph 2 of 
Article 15 of that Convention.

By only “affirming obligations”, rather than ensuring their re-
spect through the use of the verb “shall”, the EU-Singapore 
Agreement creates a lighter lock-in situation, as it means that 
both Parties are not bound by the obligations under the specific 

article, should they decide to unilaterally withdraw from the in-
ternational agreement in question, i.e., the UPOV Convention. 
This wording thus allows for policy change at national level 
with regards to plant variety protection.

JAPAN

The EU and Japan’s Economic Partnership Agreement (JEFTA) 
entered into force on 1 February 2019. As both countries were 
already signatories to UPOV 1991, and each have a strong formal 
seed industry with several national companies of international 
reach. The provisions regarding the protection of plant varieties 
are thus quite strongly worded:

Article 14.3 §2 The Parties affirm their commitment to comply 
with the obligations set out in the international agreements 
relating to intellectual property to which both Parties are party 
to at the date of entry into force of this Agreement, including 
the following: [...] the International Convention for the 
Protection of New Varieties of Plants, done at Paris on 2 
December 1961 (hereinafter referred to as “the 1991 UPOV 
Convention”). 
	 Article 14.6. For the purpose of further promoting transpar-
ency in the administration of its intellectual property system, 
each Party shall make all reasonable efforts to take appropriate 
available measures to: (a) publish information on, and make 
available to the public information contained in the files on: [...] 
(iv) registrations of new varieties of plants”.
	 Article 14.38 New varieties of plants. Each Party shall 
provide for the protection of new varieties of all plant genera 
and species in accordance with its rights and obligations under 
the 1991 UPOV Convention.

Even more than a cooperation to protect and promote the pro-
tection of plant varieties under UPOV 1991, the two signatories 
enshrine a full duty to protect new varieties under its terms, and 
to set up a transparent system listing the varieties protected in 
their territory. For the European Union, this tool is the CPVO 
Variety Finder45. 

VIETNAM 

The EU-Vietnam Free Trade Agreement was signed on 30 June 
2019, published on the Official Journal of the EU on 12 June 
202046, and entered into force on 1st August 202047. The FTA 
includes a substantial IPR chapter in which Vietnam has com-
mitted to a high level of protection, going beyond the standards 
of the TRIPS Agreement. As the country has been a signatory to 
the 1991 Act of the UPOV Convention since 2006 (forced to do 
so by the 1999 IPR Agreement signed between the country and 
Switzerland), the FTA contains assertive language with regards 
to UPOV protection: 

2.1.  PVP & UPOV 1991 in Trade Agreements Ratified,  
Signed or Concluded
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Article 12.42 Plant Varieties Rights 
	 The Parties shall protect plant varieties rights in accordance 
with the International Convention for the Protection of New 
Varieties of Plants, adopted in Paris on 2 December 1961, as last 
revised in Geneva on 19 March 1991, including the exceptions to 
the breeder’s right as referred to in Article 15 of that Conven-
tion, and cooperate to promote and enforce these rights.

The provision’s terms are even more restrictive than other exist-
ing wording, as it contains an obligation to protect varieties 
written in absolute terms, along with a reference to the enforce-
ment of these rights, which is absent from applicable clauses in 
other FTAs. Interestingly, it refers to the so-called breeders’ ex-
ception and farmers’ privilege, just like the EU Agreement with 
Colombia, Peru & Ecuador. 

	 B.  PROVISIONALLY APPLIED

ANDEAN: EU Columbia-Peru-Ecuador Trade Agreement

Although EU efforts to negotiate a region-to region agreement 
with the ANDEAN Community (CAN48) were not successful, a 
more limited Trade Agreement has come out of the negotia-
tions. The EU Colombia-Peru Trade Agreement49 has been pro-
visionally applied with Peru since 1 March 2013 and with Co-
lombia since 1 August 2013. On 1 January 2017, Ecuador joined 
the trade agreement.

Although the Agreement is currently only provisionally ap-
plied, its provisions on UPOV are in force50. The provisional ap-
plication of the Trade Agreement is a declaration made by one of 
the Parties to the Agreement to implement its provisions while 
the Agreement awaits formal ratification. Such provisional ap-
plication does not have complete binding force under public in-
ternational and national law without ratification. However, if the 
Agreement’s provisions on State-to-State dispute settlement are 
also provisionally applied and cover the provisions that relate to 
IPR protection in general, and plant variety protection in partic-
ular, such provisional application may have significant effects on 
State obligations. A failure to comply with the UPOV provision 
could thus be enforced during the provisional application peri-
od. 

Within the Agreement’s chapter on Intellectual Property, 
there are interesting articles explicitly providing the opportunity 
to continue to use the flexibilities under existing multilateral in-
tellectual property agreements, thereby allowing for any effec-
tive sui generis plant variety protection system to be carved out at 
national level (Art 197), and providing for caveats to recognise 
rights under the Convention on Biodiversity (Art 201), which in-
cludes inter alia the rights of indigenous and local communities 
and the regulation of access to traditional knowledge. 

Article 197 1. Having regard to the provisions of this Title, each 
Party may, in formulating or amending its laws and regulations, 
make use of the exceptions and flexibilities permitted by the 
multilateral intellectual property agreements, particularly when 
adopting measures necessary to protect public health and 
nutrition, and to guarantee access to medicines.

	 Art. 201 3. Subject to their domestic legislation, the Parties 
shall, in accordance with Article 8(j) of the CBD respect, preserve 
and maintain knowledge, innovations and practices of indige-
nous and local communities embodying traditional lifestyles 
relevant for the conservation and sustainable use of biological 
diversity, and promote their wider application conditioned to the 
prior informed consent of the holders of such knowledge, 
innovations and practices, and encourage the equitable sharing 
of the benefits arising from the utilization of such knowledge, 
innovations and practices. 
	 4. In accordance with Article 15 paragraph 7 of the CBD, the 
Parties reaffirm their obligation to take measures with the  
aim of sharing in a fair and equitable way the benefits arising 
from the utilization of genetic resources. The Parties also 
recognise that mutually agreed terms may include benefit-shar-
ing obligations in relation to intellectual property rights arising 
from the use of genetic resources and associated traditional 
knowledge.
	 6. The Parties shall cooperate, subject to domestic legislation 
and international law, to ensure that intellectual property  
rights are supportive of, and do not run counter to, their rights 
and obligations under the CBD, in so far as genetic resources  
and associated traditional knowledge of the indigenous and local 
communities located in their respective territories are con-
cerned.

While Article 197 would in theory allow for any effective sui 
generis plant variety protection system to be carved out at na-
tional level, and Article 201 ensures greater regard for local 
farming communities’ practices and knowledge, the Agreement 
directly refers to UPOV 1991, with ambiguous language. 

Article 232: The Parties shall cooperate to promote and ensure 
the protection of plant varieties based on the International 
Convention for the Protection of New Varieties of Plants 
(hereinafter referred to as ‘UPOV Convention’), as revised on  
19 March 1991, including the optional exception to the right  
of the breeder as referred to in Article 15(2) of such Convention.

The unique qualifier of the obligation stemming from the article 
is to “cooperate”, obliging the countries to start an open-ended 
collaboration process to “ensure protection” under UPOV 1991. It 
should be noted that while Peru is a signatory to the 1991 Act of 
the UPOV Convention, both Colombia and Ecuador have rati-
fied the 1978 Convention, respectively in 1996 and 199751. 

However, the provision is not interpreted in this fashion by 
the European Commission, which reads the provision as re-
quiring Parties to “ensure” protection under UPOV 1991, rather 
than cooperating to ensure protection. As a result, the European 
Commission for instance considers Ecuador’s Ingenuity Code to 
be in violation of its commitment in the EU FTA to ensure pro-
tection in line with the UPOV 1991 Act52. Indeed, the country is 
to this date only a signatory to the 1978 UPOV Convention. Ac-
cording to the European Commission, the time limits for the 
protection ought to be longer than 18 years for vines and trees 
and 15 years for the rest of the crops, just as the fact that breed-
ers’ rights should be awarded for all crops and not only for or-
namentals, and finally, farmers should not be able to propagate a 

http://europa.eu/rapid/press-release_IP-16-3615_en.htm
http://europa.eu/rapid/press-release_IP-16-3615_en.htm
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protected variety without the authorisation of the breeder and 
to exchange propagating material with other farmers without 
authorisation. It is thus clear that the European Commission is 
asking Ecuador to provide protection levels according to the 
1991 Act of the UPOV Convention, and not its 1978 Act; thereby 
stretching the obligation to “cooperate” into an obligation to ac-
cede to UPOV 1991 standards.

CANADA

The Comprehensive Economic and Trade Agreement (CETA)53 
between the European Union and Canada, which is provision-
ally applied since 21 September 2017, contains a commitment to 
UPOV 91:

Article 20.31
Each Party shall co-operate to promote and reinforce the 
protection of plant varieties on the basis of the 1991 Act of the 
International Convention for the Protection of New Varieties  
of Plants, done at Paris on 2 December 1961.

The promotion and reinforcement of the UPOV 1991 Act is thus 
enshrined as a clear obligation in CETA, which does not directly 
affirm a need to protect plant varieties under UPOV 1991. For 
Canada, it nonetheless signalled a commitment to strengthen 
the protection of plant varieties based on UPOV 1991 in its na-
tional legislation. The national Plant Breeders Rights Act was 
thus amended in February 2015, and Canada formally became a 
signatory to the 1991 UPOV Convention in July of the same year. 
The adhesion triggered a nation-wide campaign by Canadian 
Farmers to “save [their] seed”, as the Act was considered to be 
“turning farmers’ age-old right to save and use farm saved seed 
into a privilege that can be taken away by regulation”54.

	 2.1.2  PARTNERSHIP & COOPERATION
	 AGREEMENTS

The EU has also negotiated and signed so-called Partnership and 
Cooperation Agreements, which are generally designed as a 
first step to facilitate the trade of goods between the regions, and 
put emphasis on cooperation and capacity-building, rather than 
legislative alignment. Economic Partnership Agreements (EPA’s) 
signed by the EU, especially those covering the African continent, 
do not directly address intellectual property standards. Other 
Partnership Agreements, mostly signed with Middle Eastern and 
Central Asian countries, address the topic of intellectual property 
rights and plant variety protection more directly.

	 A.  ECONOMIC PARTNERSHIP AGREEMENTS
	 WITHOUT FORMAL REQUIREMENTS ON  

INTELLECTUAL PROPERTY

Most of the EPA’s signed with countries of the African conti-
nent put the emphasis on raising capacity and cooperation be-
tween signatories, either leaving the subject of intellectual 
property standards outside of the Agreement’s scope, or main-

taining the topic open for further negotiation, in so-called “ren-
dezvous clauses”55.

In Agreements signed with West African countries, such as 
the Ivory Coast56, in provisional application since December 2016 
for example, Article 44 states that “Parties will cooperate to facilitate 
all the necessary measures leading to the conclusion as soon as possible 
of a global EPA between the whole West Africa region and the EC in the 
following trade in services and electronic commerce, investments, com-
petition and intellectual property rights”. The EPA with Ghana57, 
provisionally applied since September 2016, also replicates the 
exact wording as the Ivorian Agreement in its Article 44. 

A similar clause is also included in Article 3 of the EPA 
signed between the EU and East African Community58, which 
was signed by all EU Member States, Kenya and Rwanda in Sep-
tember 2016, but not yet by other EAC members (Burundi, Tan-
zania, Uganda, and South Sudan). 

When it comes to Central Africa, only the EU and Camer-
oon have ratified the interim EPA59 which was concluded in De-
cember 2007, respectively in 2013 and 2014, and which includes 
a clause on the “continuation of negotiations on intellectual 
property” (Article 58). 

The Economic Partnership Agreement signed on 10 June 
2016 with the South African Development Community 
Group comprising of Botswana, Lesotho, Mozambique, Namib-
ia, South Africa and Eswatini (formerly Swaziland)60 states in 
its Article on cooperation on the protection of intellectual prop-
erty rights, that the “Parties may consider entering into negotia-
tions on the protection of IPRs in future, and the SADC EPA States 
have as their ambition, and will endeavour, to negotiate as a collec-
tive. Should negotiations be launched, the EU will consider including 
provisions on cooperation and special and differential treatment”. 

The Eastern & Southern Africa EPA61, which is at the time 
of writing provisionally applied for 5 countries: Comoros, Mad-
agascar, Mauritius, Seychelles & Zimbabwe. The clauses do not 
directly mention plant variety protection, but rather ensure “sup-
port for capacity building for the development of legal frameworks 
responsive to Agreements on trade and investments” and have re-
cently been activated. Indeed, negotiations on a new Partnership 
Agreement with the so-called “ESA5” kicked off on 2nd October 
2019, with the goal of deepening the existing Interim EPA. The 
Sustainability Impact Assessment supporting the negotiations 
does not mention the UPOV Convention or plant variety protec-
tion as such, but rather maintains a general positive stance on 
raising intellectual property standards in signatory countries62.

Outside of the African continent, there are also Partnership 
Agreement that do not even include rendezvous clauses, but 
rather list intellectual property rights in the general exclusion 
clause which sets out the scope of the EPA, such as the Interim 
Agreement covering so-called Pacific States (applied by Papua 
New Guinea, Fiji, Samoa, and the Solomon Islands at the time of 
writing)63. 

	 B.  PARTNERSHIP AGREEMENTS WITH  
PROVISIONS ON PLANT VARIETY PROTECTION 

Although IPR provisions are generally included as “rendezvous 
clauses” to be negotiated at a later stage, especially those signed 
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with countries from the African continent, other Partnership 
Agreements include stronger provisions on intellectual proper-
ty and plant variety protection. Such is the case of the Carifo-
rum EPA64, which directly refers to plant variety protection 
standards: 

Article 149 Plant varieties
	 1. The EC Party and the Signatory CARIFORUM States shall 
have the right to provide for exceptions to exclusive rights 
granted to plant breeders to allow farmers to save, use and 
exchange protected farm-saved seed or propagating material.
	 2. The EC Party and the Signatory CARIFORUM States shall 
provide for the protection of plant varieties in accordance with 
the TRIPS Agreement. In this respect, they shall consider 
acceding to the International Convention for the Protection of 
New Varieties of Plants — UPOV (Act of 1991).

The language is considerably different than other clauses pres-
ent in EU FTA’s and Association Agreements, since it specifically 
refers to a limited exception to allow farmers to save, use and 
exchange (but not sell) propagating material. It also simply re-
quires “consideration for accession to UPOV 1991”, when Parties 
comply with their sole legal obligation, which is to provide for 
sui generis (or patent) protection of plant varieties under TRIPS 
Article 27.3. The EPA also interestingly has a subsequent provi-
sion on genetic resources and biodiversity, which contains as-
sertive language on the protection of traditional knowledge 
held by indigenous and local communities, within the intellec-
tual property rights chapter of the Agreement. 

Some Partnership Agreements include strong language 
with regards to plant variety protection. For example, the 
“Comprehensive and Enhanced Partnership Agreement” signed 
between the EU and Armenia65, in force since January 2018, 
contains strong provisions comparable to those of the afore-
mentioned free trade agreements. The Agreement also contains 
a specific clause on plant variety protection, which requires the 
PVP law to be in accordance with the UPOV Convention, with-
out mentioning a specific Act (although referring to Article 15 of 
the 1991 Act) or requiring adhesion to the UPOV Convention it-
self. 

Article 253 Plant varieties
	 1. Each Party shall protect plant variety rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants (‘UPOV’), including the exceptions to the 
breeder’s right as referred to in Article 15 of that Convention, 
and cooperate to promote and enforce those rights.
	 2. For the Republic of Armenia, this Article shall apply no 
later than three years after the entry into force of this Agreement.

With regards to Iraq66, a country which is not a signatory to any 
of the UPOV Conventions, the Partnership and Cooperation 
Agreement binding the country and the EU since 2012 does not 
require accession to UPOV 1991 as such. However, in an odd 
twist of legal terminology, rather requires the country (as well 
as EU Member States) to comply with the terms of the 1991 Act 
within the three years of the Agreement’s entry into force.

Article 60 Nature and scope of obligations 
	 1. Pursuant to the provisions of this Article and of ANNEX 2 
to this Agreement, Iraq shall adopt, within five years of the entry 
into force of the Agreement, legislation in order to ensure 
adequate and effective protection of intellectual, industrial and 
commercial property rights according to the highest internation-
al standards including the rules set by the Agreement on 
Trade-Related Aspects of Intellectual Property Rights, contained 
in Annex 1C to the WTO Agreement (hereinafter referred to as 
the ‘TRIPS Agreement’), as well as effective means of enforcing 
such rights. 
	 2. Within three years of the entry into force of the Agreement, 
Iraq shall accede to the multilateral conventions on intellectual, 
industrial and commercial property rights referred to in 
paragraph 2 of ANNEX 2 to this Agreement to which Member 
States are parties or which are de facto applied by Member 
States according to the relevant provisions contained in these 
conventions. 
	 3. Within three years of the entry into force of the Agreement, 
Iraq shall comply with the multilateral conventions on intellec-
tual, industrial and commercial property rights referred to in 
paragraph 3 of ANNEX 2 to this Agreement to which one or 
several Member States are parties or which are de facto applied 
by one or several Member States according to the relevant 
provisions contained in these conventions. 
	 4. The implementation of this Article and of ANNEX 2 to this 
Agreement shall be regularly reviewed by the Parties. In 
preparing its legislation or if problems in the area of intellectual, 
industrial and commercial property affecting trading conditions 
were to occur, urgent consultations will be undertaken, at the 
request of either Party, with a view to reaching mutually 
satisfactory solutions. In no later than three years from the entry 
into force of this Agreement, the Parties will enter into negotia-
tions for more detailed IPR provisions.
	 ANNEX 2 INTELLECTUAL PROPERTY RIGHTS Intellectual, 
industrial and commercial property conventions referred to in 
Article 60.
	 3. Paragraph 3 of Article 60 concerns the following multilat-
eral conventions with which Iraq shall comply with: 3.7 
International Convention for the Protection of New Varieties of 
Plants (Geneva Act, 1991) (known as ‘UPOV’).

In another Partnership and Cooperation Agreement signed 
with Kazakhstan67, in force since 4th February 2016, provi-
sions on plant variety protection also mention the UPOV Con-
vention, but do not establish any firm obligation for the country 
to accede to this specific system, or comply with its rules: 

Article 96 Plant varieties
	 The European Union reaffirms its commitment to the 
International Convention for the Protection of New Varieties of 
Plants (the UPOV Convention), to which the Republic of 
Kazakhstan shall make reasonable efforts to accede.

It should be noted that, despite these Agreements signed with 
the EU, at the time of writing, neither Armenia, nor Iraq or Ka-
zakhstan have acceded to the UPOV Convention system. 
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	 2.1.3  ASSOCIATION AGREEMENTS 

Association agreements concluded by the EU touch upon a 
wide diversity of both mercantilist and non-mercantilist topics, 
such as justice and home affairs, and thus have a considerably 
greater reach than agreements that aim to facilitate trade and in-
vestment. Association agreements are traditionally negotiated 
and signed with countries that either have strong historical ties 
with the Union (as former colonies for instance), or those that 
target future adhesion to the EU. As such, these agreements are 
not solely a matter of trade policy, but generally also form an 
integral part of the European Neighbourhood Policy framework. 
In contrast to Trade Agreement though, Association Agreement 
do not have the same State-to-State dispute settlement instru-
ments, but rather rely on a so-called “Association Council”, or 
alternatively on arbitration. 

Most of the Association Agreements concluded by the EU 
aim at the “approximation of laws” between the national legal 
order of the signatory State moving towards the European “ac-
quis communautaire”, encompassing all EU rules and regulations. 
The approximation or alignment of laws required by Association 
Agreements includes competition rules and intellectual property 
standards, requiring the Contracting State to provide a similar 
level of protection of intellectual, industrial, and commercial 
property rights than the one provided for in the EU. Most of 
these Association Agreements contain strong provisions that re-
late to intellectual property rights standards and their enforce-
ment, either through a formal process of “approximation of 
laws”, whereby the Contracting State needs to transpose all EU 
laws and standards into its national legal order, or through obli-
gations to align national laws to certain standards. Association 
agreements indeed ubiquitously request the signatory State to 
ratify and/or accede to several international agreements, which 
at times specifically include the 1991 UPOV Act, or offering the 
choice between the 1978 and 1991 Acts of the UPOV Convention. 
The implementation and enforcement of such “approximation” 
are monitored through a specific programme set up by the 
Agreement itself, generally through the publication of a yearly 
report on the progress made by the Contracting State. 

	 A.  WESTERN BALKANS

In the framework of the stabilisation and association process in 
the Western Balkan region, the EU has progressively concluded 
bilateral Agreement that are referred to as “Stabilisation and 
Association Agreements”. These instruments do not solely tar-
get economic development, but also aim at the political stabili-
sation of the countries in the region and are de facto legal instru-
ments that align national laws to the EU acquis and ensure 
progressive integration into the EU market.

With regards to plant variety protection, all Association and 
Stabilisation Agreement concluded between the EU and West-
ern Balkan countries require accession to the 1991 Act of the 
UPOV Convention and grants quite important powers to the Sta-
bilisation and Association Councils established by the Agree-
ment in case of non-compliance. All Agreements, concluded 
with North Macedonia68 (Article 71 & Annex 7, in force since 

2004), Albania69, (Article 73 & Annex 5, in force since 1st April 
2009), Montenegro70 (Article 75 & Annex 7, in force since April 
2010), Serbia71 (Article 75 & Annex 7, in force since October 
2013), Bosnia & Herzegovina72 (Article 73 & Annex 7, in force 
since June 2015) and Kosovo73 (Article 77 & Annex 7, in force 
since April 2016), read as follows: 

Article XXX Intellectual, industrial and commercial property
	 1. Pursuant to the provisions of this Article and Annex V, the 
Parties confirm the importance that they attach to ensuring 
adequate and effective protection and enforcement of intellectu-
al, industrial and commercial property rights.
	 2. Albania shall take all the necessary measures in order to 
guarantee no later than four years after the date of entry into 
force of this Agreement a level of protection of intellectual, 
industrial and commercial property rights similar to that 
existing in the Community, including effective means of 
enforcing such rights.
	 3. Albania undertakes to accede, within four years after the 
date of entry into force of this Agreement, to the multilateral 
Conventions on intellectual, industrial and commercial property 
rights referred to in paragraph 1 of Annex V. The Stabilisation 
and Association Council may decide to oblige Albania to accede 
to specific multilateral Conventions in this area.
	 4. If problems in the area of intellectual, industrial and 
commercial property affecting trading conditions occur, they 
shall be referred urgently to the Stabilisation and Association 
Council, at the request of either Party, with a view to reaching 
mutually satisfactory solutions.
ANNEX V Intellectual, industrial and commercial rights
	 Article XXX (3) concerns the following multilateral Conven-
tions to which Member States are Parties, or which are de facto 
applied by Member States [...]:

–	 International Convention for the Protection of New 
Varieties of Plants (UPOV Geneva Act, 1991)

–	 alternative wording: International Convention for the  
Protection of New Varieties of Plants (UPOV Convention, 
Paris, 1961, as revised in 1972, 1978 and 1991).

As a result of these stringent obligations put upon signatory 
States, it should be noted that Serbia acceded to the Conven-
tion’s 1991 Act in 2013, as did North Macedonia in 2011, Monte-
negro in 2015, and Bosnia Herzegovina in 2017. The Republic of 
Moldova has been an UPOV Member, bound by its 1991 Act 
since 1998, as Albania has been since 2005. Kosovo is not yet a 
member of the UPOV Convention. 

	 B.  EURO-MEDITERRANEAN & CENTRAL ASIA

Other agreements do not directly mention such “approximation 
of laws” in view of EU accession, but still require legislative 
alignment with the 1991 Act of the UPOV Convention in all sig-
natories through a general provision on intellectual property 
right protection, and relevant annexes. Although the difference 
is a very subtle one, the notion of alignment provides more flex-
ibility to the signatory States than the approximation process, 
which is also why there are some differences in the text of the 
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different Association Agreements signed with countries of the 
Mediterranean and Central Asian regions. They nonetheless all 
require formal accession to the UPOV system, whether explicitly 
its 1991 Act, or with slight deceitful flexibility, since the UPOV 
Council has in practice required accession to the 1991 Act since 
its entry into force in 1998.

Alignment with regards to plant variety protection is for in-
stance required in all Euro-Mediterranean Association 
Agreements, in the form of mandatory accession to the 1991 
Act of the UPOV Convention. The only exception is the Agree-
ment signed with the state of Israel74 in June 2000, whereby the 
Parties only “confirm the importance they attach to the obligations 
arising from” the 1991 Act of the UPOV Convention, since the 
country has been a member of UPOV since 1979. 

The Agreement with Tunisia75, the first of the Euromed 
Agreements, having entered into force in March 1998, has set 
the scene for all the other Agreements concluded by the EU in 
the region, using strong terminology with regards to intellectu-
al property rights and plant variety protection. The Tunisian 
Agreement, clearly requires accession to the 1991 Act of the 
UPOV Convention: 

Article 39 
	 1. The Parties shall provide suitable and effective protection 
of intellectual, industrial and commercial property rights, in line 
with the highest international standards. This shall encompass 
effective means of enforcing such rights. 
	 2. Implementation of this Article and of Annex 7 shall be 
regularly assessed by the Parties. If difficulties which affect trade 
arise in connection with intellectual, industrial and commercial 
property rights, either Party may request urgent consultations to 
find mutually satisfactory solutions.
	 ANNEX 7 relating to intellectual, industrial and commercial 
property. 
	 1. By the end of the fourth year after the entry into force of 
the Agreement, Tunisia shall accede to the following multilateral 
conventions on the protection of intellectual, industrial and 
commercial property: 

–	 International Convention for the Protection of the New 
Varieties of Plants (Act of Geneva, 1991).

Tunisia has acceded to the 1991 Act of the UPOV Convention on 
31st August 2003. Negotiations for a Deep and Comprehensive 
Free Trade Area (DCFTA) between the EU and Tunisia were 
launched on 13 October 2015. Negotiating rounds have taken 
place in April 2016, May 2018, and December 2018, and have 
been on hold since then. The text proposed by the EU on plant 
variety protection unsurprisingly establishes an obligation to 
protect plant varieties under the terms of UPOV 1991, as well as 
an obligation to cooperate on the promotion and enforcement of 
these rights76. 

The Euromed Agreement with Morocco77, in force since 
18th March 2000, uses the exact same terminology as the Tuni-
sian Agreement, requiring Morocco to accede to the 1991 Act of 
the UPOV Convention by the end of the fourth year of the 
Agreement’s entry into force (Article 39 & Annex 7). As a result, 
Morocco has become a signatory to UPOV 1991 since 8th Octo-
ber 2006. Negotiations for a Deep and Comprehensive Free 

Trade Area (DCFTA) between the EU and Morocco were launched 
on 1 March 2013. Four negotiating rounds have taken place so 
far, the most recent in April 2014, but negotiations have since 
then been put on hold. 

Other Euro-Mediterranean Agreements signed between the 
EU and Egypt78, in force since 1st June 2004, with Jordan79, in 
force since May 2002, with Algeria80, in force since 1st Sep-
tember 2005, Lebanon81, in force since 30th May 2006, use the 
exact same terminology as the Tunisian Agreement, requiring 
accession to the 1991 Act of the UPOV Convention by the end of 
the fourth year for the former (Article 37 & Annex 6 of the 
Agreement with Egypt), and by the end of fifth year of the 
Agreement’s entry into force for the latter three countries (Arti-
cle 56 & Annex 7 of the Agreement with Jordan; Article 44 & 
Annex 6 of the Agreement with Algeria; Article 38 & Annex 2 
of the Agreement with Lebanon). 

It should be noted that while Jordan became an UPOV Mem-
ber in October 2004, and Egypt in December 2019, neither Al-
geria nor Lebanon have acceded to the Convention at the time 
of writing. It is also interesting to note that the obligation to 
adhere to the 1991 Act of the UPOV Convention, which is clearly 
put-upon EU Member States along with its trading partners in a 
number of Agreements, such as the one signed with Algeria, 
has clearly not been respected by some EU Member States, 
which individually remain signatories to the 1978 Act of the 
Convention, even though the European Union is a signatory to 
the 1991 Act, as mentioned above. 

Indeed, the Euromed Agreement signed with Algeria reads, in 
its Annex 6 that: 

3.   By the end of the fifth year after the entry into force of this 
Agreement, Algeria and the European Community and/or its 
Member States shall, to the extent they have not yet done so, 
accede to, and ensure an adequate and effective implementation 
of the obligations arising from, the International Convention for 
the Protection of New Varieties of Plants (Geneva Act, 1991), 
known as ‘UPOV’. 

Parallel provisions can also be found in the Agreement signed 
with Azerbaijan82, which requires the Republic to accede to the 
1991 Act of the UPOV Convention, without a replicated obliga-
tion for EU Member States, and no flexibility with regards to the 
UPOV Act to which to adhere to, contrary to the Association 
Agreement signed with Chile, examined later in this paper. As a 
result of the EU Association Agreement, which came into force 
in 1999, Azerbaijan has become an UPOV Member bound by its 
1991 Act in December 2004.

CHAPTER VI Intellectual, Industrial and Commercial Property 
Protection Article 42 
	 1. Pursuant to the provisions of this Article and of Annex II, 
the Republic of Azerbaijan shall continue to improve the 
protection of intellectual, industrial and commercial property 
rights in order to provide, by the end of the fifth year after the 
entry into force of this Agreement, for a level of protection 
similar to that existing in the Community, including effective 
means of enforcing such rights.
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	 2. By the end of the fifth year after entry into force of this 
Agreement, the Republic of Azerbaijan shall accede to the 
multilateral conventions on intellectual, industrial and 
commercial property rights referred to in paragraph 1 of Annex 
II to which Member States are parties or which are de facto 
applied by Member States, according to the relevant provisions 
contained in these conventions.
ANNEX II Intellectual, Industrial and Commercial Property 
Conventions Referred to In Article 42
	 1. Paragraph 2 of Article 42 concerns the following multilat-
eral conventions:

	– International Convention for the Protection of New 
Varieties of Plants (UPOV) (Geneva Act, 1991).

Arguably the strongest language can be found in the Associa-
tion Agreement signed between the EU and Ukraine83, which 
also establishes a so-called “Deep and Comprehensive Free 
Trade Area (DCFTA)” between the EU and Ukraine, was negotiat-
ed between 2007 and 2011 and signed on 21 March and 27 June 
2014. The DCFTA has been provisionally applied since 1 January 
2016 and the Association Agreement formally entered into 
force on 1 September 2017 following ratification by all EU Mem-
ber States. The Agreement contain a specific provision on plant 
varieties, like those found in free trade agreements, especially 
the CETA wording, which can also be explained to a certain ex-
tent by the fact that Ukraine has been a Party to UPOV 1991 since 
the year 1995: 

Article 228 Plant varieties
	 The Parties shall co-operate to promote and reinforce the 
protection of plant varieties rights in accordance with the 
International Convention for the Protection of New Varieties of 
Plants of 1961 as revised in Geneva on 10 November 1972,  
23 October 1978 and 19 March 1991, including the optional 
exception to the breeder’s right as referred to in Article 15.2 of 
the said Convention.

	 C.  CENTRAL & SOUTH AMERICA

Other association agreements put emphasis on cooperation with 
regards to intellectual property rights related legislation, with-
out approximation or alignment with EU laws as such, but still 
also formally require plant variety protection levels aligned to 
the UPOV Convention, albeit with more flexibility as to the Act 
to be implemented. For instance, the EU’s Association Agree-
ment with Chile, which entered into force on 1st March 200584, 
require national protection to be granted to the level of either the 
1978 or the 1991 Acts of the UPOV Conventions, and contains 
provisions regarding technical cooperation for legislative draft-
ing to that effect: 

Article 168 Objective
	 The Parties shall grant and ensure adequate and effective 
protection of intellectual property rights in accordance with the 
highest international standards, including effective means  
of enforcing such rights provided for in international treaties.

	 Article 170 Protection of intellectual property rights
In pursuance of the objectives set out in Article 168, the Parties 
shall:
	 (a) continue to ensure an adequate and effective implementa-
tion of the obligations arising from the following conventions:
	 (i) the Agreement on Trade-related Aspects of Intellectual 
Property, Annex 1C to the Agreement establishing the World 
Trade Organisation (“the TRIPs”).
	 (v) the International Convention for the Protection of New 
Varieties of Plants 1978 (“1978 UPOV Convention”), or the 
International Convention for the Protection of New Varieties of 
Plants 1991 (“1991 UPOV Convention”)

Negotiations for the “modernisation” of the EU-Chile Agree-
ment have been in the making since 2017, with the EU’s mandate 
for this process aiming to ensure “a high level of protection of 
intellectual property rights”, covering general provisions on dif-
ferent topics, including, and “commitments, where applicable, to 
adhere and/or comply with relevant multilateral agreements 
and conventions”85.

The picture is quite different for the Association Agreement 
signed with Central America86 countries, which is provision-
ally applied between the EU, Nicaragua, Honduras, Panama from 
1st August 2013 and between the above parties and El Salvador 
and Costa Rica from 1st October 2013. The Agreement’s chapter 
on intellectual property rights emphasises cooperation between 
the different countries, with a stated objective of providing “ad-
equate and effective protection of intellectual property rights”, quite 
similarly to other agreements. However, its specific provision 
focusing on plant variety protection remains completely silent 
on the UPOV Convention. On the contrary, it solely mentions the 
TRIPS obligation to provide an ‘effective sui generis protection’ for 
plant varieties and goes further by mentioning farmers’ rights to 
save, use and exchange “protected farm-saved seed”: 

SECTION F Plant varieties Article 259 Plant Varieties
	 1. The Parties shall provide for the protection of plant 
varieties either by patents or by an effective sui generis system 
or by any combination thereof.
	 2. The Parties understand that no contradiction exists 
between the protection of plant varieties and the capacity of a 
Party to protect and conserve its genetic resources.
	 3. The Parties shall have the right to provide for exceptions to 
exclusive rights granted to plant breeders to allow farmers to 
save, use and exchange protected farm-saved seed or propagat-
ing material.

Even though some minor linguistic variations exist between 
the plant variety protection provisions present in Trade Agree-
ments signed by the EU with Canada, Japan, Singapore, Viet-
nam, Andean & South Korea, all of them require at minima 
cooperation between the Signatory States on the protection of 
plant varieties under the terms of the 1991 Act of the UPOV 
Convention, if not its full implementation. Economic Partner-
ship Agreements signed with most of the countries and re-
gional associations of the African continent, and the Pacific 
States do not address intellectual property rights, except for 
those envisaging such discussions in the future, and the nota-
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ble exception of the CARIFORUM EPA, which directly addresses 
plant variety protection, albeit quite loosely compared to other 
applicable FTA & Association Agreements, especially through 
the recognition of exceptions to breeders’ rights to allow farm-
ers to save, use and exchange protected farm-saved seed or 
propagating material. Other Partnership Agreements signed 
with Armenia, Kazakhstan and Iraq do contain IPR Chapters 
and address plant variety rights, in a similar fashion than free 
trade agreements. The most definite language with regards to 
the adoption of UPOV 1991 standards is found in most of the 
Association Agreements signed by the EU, which leave much 

less room for interpretation. All these Agreements, signed with 
numerous countries of the Western Balkans, Euro-Mediterra-
nean, and Central Asia, directly require countries to accede to 
the UPOV System under its 1991 Act in a specific timeframe set 
in the Agreements’ Annexes. On the other hand, Association 
Agreements signed with Chile, Nicaragua, Honduras, Panama, 
El Salvador, and Costa Rica remain more lenient and flexible, 
either leaving the possibility to be bound by the terms of the 
1978 of the UPOV Convention, or simply requiring an “effective 
sui generis plant variety protection”, potentially outside of the 
UPOV System.

2.2.  PVP & UPOV 1991  
in Trade Agreements in Negotiation

	 2.2.1  CENTRAL & LATIN AMERICA

	 A.  MERCOSUR

Negotiations of the trade part of the Association Agreement be-
tween the EU and MERCOSUR countries (Argentina, Brazil, Uru-
guay, Paraguay) reached political conclusion on 28 June 2019, 
but still need to be signed and ratified by all Parties involved to 
enter into force. 

The clause of the Agreement related to plant variety protec-
tion was subject to intensive debates and underwent significant 
changes during the negotiations. It should be noted that all the 
MERCOSUR countries are signatories to the 1978 Act of the 
UPOV Convention, even though they have ratified the Acts after 
1991. The MERCOSUR Agreement’s provision on plant variety 
protection underwent a positive change with regards to its in-
clusion of UPOV 1991, with more flexible wording that the text 
that was negotiated in 2017. 

In December 2017, Article 9 of the Proposal Chapter on Intellec-
tual Property Rights read as follows: 

The Parties shall protect plant varieties rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants (UPOV) as lastly revised in Geneva on March 
19, 1991, (the so-called “1991 UPOV ACT”) including the 
exceptions to the breeders’ right as referred to in Article 15 of 
the said Convention and co-operate to promote and enforce 
these rights.

The draft version available in 2017 showed a dispute between 
the blocs regarding the final disposition of these clauses, and 
MERCOSUR argued that the final wording should not be manda-
tory, so that there would be no obligation for parties to adopt 
UPOV’9187. This resulted in a considerable shift of language be-
tween the texts of 2017 and 2019. The agreement in principle 

dated as of 1st July 201988, subject to final transcription, indeed 
now reads: 

Chapter on Intellectual Property, Sub-Section 6, Article X.41 
International Agreements.
Each Party shall protect plant varieties rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants adopted in Paris on December 2, 1961, 
 as revised in Geneva on November 10, 1972, and October 23, 
1978 (1978 UPOV ACT) or on March 19, 1991 (1991 UPOV ACT)  
and shall cooperate to promote the Protection of Plant Varieties.89 

The article creates a direct obligation (“shall protect”) under UPOV 
in general terms. However, it includes both UPOV standards: the 
one of 1978 and the one of 199190. The difference is essential be-
cause, as mentioned above, none of the MERCOSUR countries are 
a member of UPOV’91, but rather of the 1978 Act of the Conven-
tion. However, in its internal report on infringement issues, the 
European Commission itself seems to read this article of the 
trade agreement as “encouraging [MERCOSUR countries] to pro-
tect plant varieties in line with the UPOV 1991 standards”91.

	 B.  MEXICO

Trade relationships between Mexico and the EU have long been 
regulated through the EU-Mexico Economic Partnership, Politi-
cal Coordination and Cooperation Agreement signed in 199792, 
which had a small section dedicated to intellectual and industri-
al property, with no reference to plant variety protection.

The trade relationship between the country and the Union 
has entered a new phase in 2016, with the decision to modernise 
the so-called “Global Agreement”. An agreement in principle 
was announced on 21st April 2018 in the bilateral trade deal 
negotiated between the EU and Mexico93,, which includes a very 
strong version of the UPOV clause94, identical to the one pro-



APBREBES & BOTH ENDS RESEARCH PAPER: UPOV 1991 IN EU TRADE POLICY   |  November  2021  19 

posed by the EU to New Zealand, and with an additional time 
constraint for its implementation by Mexico. 

Article X.47 Each Party shall protect plant varieties rights, in 
accordance with the International Convention for the Protection 
of New Varieties of Plants adopted in Paris on 2 December 
1961, as lastly revised in Geneva on March 19, 1991 (1991 UPOV 
ACT), including the exceptions to the breeder’s right as referred 
to in Article 15 of the said Convention, and co-operate to 
promote and enforce these rights.

A footnote attached to the provision states that “Mexico shall 
implement this provision not later than four years after the date 
of entry into force of this Agreement”, which means that, as a 
current signatory to the 1978 UPOV Act, Mexico would need to 
amend its national law to accede to the 1991 Act. 

Negotiations on the FTA were undertaken at technical level 
and seem to have succeeded, as the closure of the agreement 
was communicated in April 2020 by the European Commis-
sion95. The text will become binding only after its signature and 
ratification by all concerned parties.

2.2.2  ASIA & OCEANIA

	 A.  INDONESIA 

Since 2016, Indonesia has been negotiating a FTA with the Euro-
pean Union (“CEPA”)96, with the objective to conclude a compre-
hensive economic and partnership agreement with a robust IPR 
Chapter, although negotiations had been temporarily put on 
hold before being recently resumed once more. Ten negotiation 
rounds have been held so far. The ninth session held on Decem-
ber 2019 reported open issues in the IPR chapter, namely on 
supplementary protection certificates for plant protection prod-
ucts, and plant variety protection. The latest negotiating round 
at the time of writing was held virtually from 22 February to 5 
March 2021. Since the published meeting report does mention 
plant variety protection with regards to discussions on intellec-
tual property rights, nothing is known about the substance and 
progress of these negotiations97.

The EU proposal on the IPR Chapter aims to strengthen the 
IPR rules and regulations in the field of new plant varieties pro-
posing adherence to UPOV 1991. The text initially proposed by 
the EU in December 201698 was indeed very far-reaching, espe-
cially considering the fact that Indonesia is not a signatory to 
any UPOV Conventions:

SUB-SECTION 7 Plant Varieties Article X.46 
	 The Parties shall protect plant variety rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants adopted in Paris on 2 December 1961,  
as lastly revised in Geneva on 19 March 1991 (1991 UPOV ACT), 
including the exceptions to the breeder’s right as referred to  
in Article 15(2) of that Convention.

Even though the provision does not require formal accession to 
the UPOV Convention system as an official signatory, it requires 

both parties to enact national legislation that is “in accordance 
with” the terms of the 1991 Act of the UPOV Convention. 

The Sustainability Impact Assessment carried out by con-
sultants for the European Commission did highlight that the 
right to seeds and the protection of new plant varieties were 
contentious issues in stakeholder consultations, where “small-
hold farmers have expressed the view that they could be nega-
tively impacted by new plant varieties provisions in the pro-
spective FTA, [urging] negotiators to take into account the needs 
of small-hold farmers in Indonesia”99. 

	 B.  PHILIPPINES

Currently regulated under the terms of the EU-Philippines 
Framework Agreement on Partnership and Cooperation100, 
which does not touch upon intellectual property rights, the 
trade relationship between the two entities is currently being 
updated, with the launch of negotiations on an EU-Philippines 
trade and investment agreement on 22 December 2015. 

Published in March 2017, the document detailing the EU pro-
posal101 clearly shows the request to adhere to UPOV 1991 crite-
ria, without strictly requiring adhesion to the Convention itself: 

SUB-SECTION 7 Plant Varieties Article X.46 
	 The Parties shall protect plant variety rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants adopted in Paris on 2 December 1961, as 
lastly revised in Geneva on 19 March 1991 (1991 UPOV ACT), 
including the exceptions to the breeder’s right as referred to in 
Article 15(2) of that Convention.

It should be highlighted that the Philippines is not a signatory to 
any of the UPOV Conventions, and that any obligation equating 
to that level of plant variety protection would be accompanied by 
significant changes in the national legal order. This has been 
highlighted in the Draft Interim Report of the Sustainability 
Impact Assessment carried out within the FTA negotiations, 
which states that “the Philippine Plant Variety Protection Act 
of 2002 permits exemptions for small farmers giving them the 
traditional right to save, use, exchange and sell farm-saved seeds 
without the special permission of the government”, a provision 
that is “important for smallholder farmers, some of whom live 
from the sale and breeding of their local seeds, using traditional 
knowledge”102. The issue of plant variety protection is not men-
tioned in neither of the two negotiation reports that have been 
published at the time of writing103.

	 C.  INDIA

The European Union and India have been negotiating a FTA 
since 2007. Despite growing trade between the EU and India, 
talks stalled in 2013 after 16 rounds, only resuming in 2018. At 
the last EU-India Sub-Commission on Trade in July 2019, both 
sides agreed to launch a regular and dedicated IPR dialogue. 

The latest leak of the draft FTA’s Intellectual Property Rights 
Chapter dates from 2010104 is much more flexible than other 
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proposals currently discussed in other fora, as it does not even 
mention the UPOV Convention itself. This is a considerable shift 
from the initial proposal made by the European Commission, in 
the draft provision seen in the leaked negotiation text from 
2008, which reads: “The Parties shall cooperate to promote and re-
inforce the protection of plant varieties based on [UPOV] as revised on 
March 19, 1991, including the optional exception to the breeders’ 
right as referred to in Article 15(2) of the said Convention”105. 

Quite opposite, the wording which currently sits on the negoti-
ating table reads as follows:

Article 16 Plant Variety 
The parties shall cooperate to promote and reinforce the 
protection of plant varieties subject to their applicable laws and 
based on any international agreement to which both parties are 
signatories.

The proposed wording is the most flexible provision to date in 
comprehensive trade agreements outside of the economic part-
nership agreements that do not have chapters on intellectual 
property rights. It indeed solely enshrines an obligation to ‘co-
operate’ on the promotion and protection of plant varieties in 
respective national legal orders, without any reference to inter-
national law instruments, or a specific Act of the UPOV Conven-
tion. 

Within the more general IPR dialogue between the partners, 
the Commission is also planning to launch an IPR SME Helpdesk 
in India in 2020, with the aim to support the EU’s small and 
medium sized enterprises in protecting and enforcing their IPR 
in India through the provision of free information and services. 
The rendered services will include a free-of-charge helpline, 
trainings, and web-based materials, most probably including 
items related to plant variety protection as well other topics in 
the future.

	 D.  NEW ZEALAND 

Negotiations between the EU & New Zealand were launched in 
June 2018 and are currently ongoing, having reached 11 rounds 
of talks. 

The EU proposals on intellectual property rights, and more 
specifically plant variety protection, which have been made 
public, do include a strong reference to UPOV 1991 Act106, as the 
proposed Article X.47 reads 

Each Party shall protect plant varieties rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants (UPOV) as lastly revised in Geneva on March 
19, 1991, (the so-called “1991 UPOV ACT”) including the optional 
exceptions to the breeder’s right as referred to in Article 15 
paragraph 2 of the said Convention, and the Parties co-operate 
to promote and enforce these rights.

It should be noted that New Zealand is still only a signatory of 
the 1978 UPOV Act, although its national plant breeders’ rights 
law was amended in 1999.

	 E.  AUSTRALIA

Trade and economic relationships between the EU and Australia 
are currently conducted on the basis of the 2008 EU-Australian 
Partnership Framework107, which does not touch upon intellec-
tual property rights. Negotiations towards a Free Trade Agree-
ment were opened in May 2018. 

The EU proposal108 with regards to plant varieties is identical 
to the one submitted in the context of the negotiations with 
New Zealand, and reads: 

SUB-SECTION 7 Plant varieties Article X.47 General provisions 
	 Each Party shall protect plant varieties rights, in accordance 
with the International Convention for the Protection of New 
Varieties of Plants (UPOV) as lastly revised in Geneva on March 
19, 1991, (the so-called “1991 UPOV ACT”) including the optional 
exceptions to the breeder’s right as referred to in Article 15 
paragraph 2 of the said Convention, and the Parties co-operate 
to promote and enforce these rights.

Contrary to New Zealand, Australia has been a signatory to the 
1991 UPOV Convention since January 2000.

CONCLUSIONS	

The review of the wide array of provisions dealing with plant va-
riety protection in the different trade and association agreements 
signed by the EU shows us unequivocally that the Union requires 
extremely strict protection of plant varieties, even in countries 
where farmer managed seed systems play the leading role in seed 
supply. The introduction of an UPOV-style system would nonethe-
less limit the effectiveness of these systems and thus have a neg-
ative impact on food security and agrobiodiversity. The EU re-
quirement requires thus even stricter protection than the one 
enforced nationally in certain of its own Member States and ap-
pears unwilling to award the flexibilities it awards its own Mem-
ber States for its trading partners with regards to their national 
plant variety protection regimes. Indeed, several bilateral and re-
gional trade or association Agreements signed by the EU require 
all Contracting Parties to the Agreement to accede to the 1991 Act 
of the UPOV Convention, which is the case of the European Union 
as an entity but is not the case in all EU Member States, as Italy 
and Portugal remain bound by its 1978 Act, while Cyprus, Greece, 
Malta, and Luxembourg are not member of UPOV at all. Further-
more, the Commission expresses its criticism with regards to the 
absence of royalties on farm-saved seed in certain of its trading 
partners”109, while such seed-saving is allowed without royalty 
payment in different EU countries such as Romania, Bulgaria, Ita-
ly, Malta, Luxembourg, Cyprus, Greece, Portugal, Croatia, Slove-
nia and Austria. Agreements that are currently being negotiated 
nonetheless show that the trajectory set out by the EU can be 
strayed from through strong mobilisation and awareness-raising 
before national authorities of the trading partners.
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In parallel to specific trade negotiations, there are numerous ac-
tivities that include the EU or are led by the Union, which aim to 
promote membership of the 1991 Act of the UPOV Convention. 
Besides legal obligations stemming from trade agreements as 
such, the EU’s foreign trade policy also includes additional activ-
ities and soft law tools to influence the adoption and implemen-
tation of UPOV 1991 level PVP laws in their trading partners’ le-
gal orders. Both the Community Plant Variety Office, and 
national plant variety offices of EU Member States engage with 
the national intellectual property division and plant variety of-
fices, when they exist, of third countries in informal and for-
mal technical meetings, which often include presentations of 
the UPOV 1991 system. Recognising that the exercise is by no 
means an exhaustive list of such softer trade diplomacy tools, 
this section aims to illustrate the different means through 
which such diplomacy is deployed with regards to plant variety 
protection.

The East Asia Plant Variety Protection Forum was estab-
lished in 2007 at the initiative of Japan. Its membership con-
sists of the 10 ASEAN countries plus China, Japan, and South 
Korea. Japan serves as the secretariat. The main goal of the fo-
rum is to ensure that all its members join UPOV and harmonise 
their plant variety protection laws. The forum’s activities focus 
on training and exchanges, including visits to European coun-
tries like the Netherlands, to harmonise regulations and proce-
dures for the implementation of UPOV Protocols in seed testing 
for distinctness, uniformity, and stability. Officials from the 
EU’s Community Plant Variety Office regularly take part in 
the Forum’s activities. In November 2020 for instance, a 
seminar was organised on the protection of new varieties, 
with contribution from the Community Plant Variety Of-
fice, presenting its upcoming 2021 Study on the EU PVP sys-
tem, in addition to different outreach projects in Asia in 2020, 
aiming to “provide support for accession to international agree-
ments such as UPOV 91”110.

In the same vein, IP Key Southeast Asia (IP Key SEA) is a 
new project of the EU launched in April 2018, initiated by the 
European Commission’s Directorate General for Trade, and im-
plemented by the EU Intellectual Property Office (EUIPO)111. As 

a four-year seven-million-euro programme implemented by 
the EUIPO, IP Key SEA support trade talks with the EU and or-
ganises IP dialogues with ASEAN partners. The project explicit-
ly aims to promote European standards for IPR legislation, pro-
tection, and enforcement and aims to support the European 
seed industry for trading with or investing in Southeast Asia. 
In this context, specific events to facilitate the accession of 
ASEAN countries to UPOV 1991 have been organised. In Au-
tumn 2018, IP Key SEA organised a conference on international 
plant variety protection benefits in Indonesia, where the CPVO 
presented the key implementation steps of the UPOV Conven-
tion in the EU112. In September 2019, a High-Level Study Vis-
it for senior officials responsible for plant variety protection in 
Indonesia, Malaysia, Thailand, and Viet Nam was organised in 
France, Belgium, and the Netherlands on “Plant Variety Protec-
tion and UPOV 1991”113, while the project’s 2020 work plan in-
cluded trainings on UPOV 1991 and the organisation of “Aware-
ness Raising Seminars on an International Harmonized PVP 
System”. In this context, a webinar series was launched in No-
vember 2020, with three events focusing on the positive im-
pacts of UPOV 1991 protection, with input from European 
stakeholders from the CPVO, different national plant variety 
offices and the industrial farming and seed lobby, respectively 
COPA-Cogeca and Euroseeds114. 

In parallel, IP Key Latin America carries out activities 
dedicated to the promotion of plant variety protection under 
the UPOV 1991 Act. In 2020 for example, the entity held three 
events in Ecuador together with UPOV, the Community Plant 
Variety Office, the French national seed testing authority 
(“GEVES”), the Ecuadorian Institute of Intellectual Property 
(“SENADI”), and planned a webinar on plant variety protection, 
along with a “High level tour on PVP and its benefits”, initially 
foreseen in Spain115. Events have been held in the past in Chile 
and Peru to “diffuse the scope and content of UPOV 1991, and 
provide support for accession”, regrouping examiners from at 
least thirteen different Latin American countries116. Through 
the participation of the CARIFORUM Intellectual Property 
Rights and Innovation (CarIPI), it was also possible to secure 
the participation of the Dominican Republic in the aforemen-

3
Promotion of UPOV 

through other Activities 
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tioned activities, which is praised for its active contribution to 
the discussions117.

The push toward the 1991 Act of the UPOV Convention on 
the African continent has taken a slightly different road than in 
other continents, through attempts to influence national and re-
gional seed laws that uphold its standards118, rather than their 
direct inclusion in trade negotiations, except for the few afore-
mentioned Partnership Agreements that contain so-called “ren-
dezvous clauses” on intellectual property rights. The signature 
of the African Continental FTA, (AfCFTA) on 21 March 2018, 
and its official institutionalisation signed a new era and a frame-
work for trade liberalisation in goods and services between the 
54 African Union States, which has received political, technical 
and financial support from the EU since its launch in 2015119. 
The AfCTFTA is built as an umbrella instrument regrouping dif-
ferent protocols, all of which have not yet been completed. 
While protocols covering trade in goods, in services and dispute 
settlement are finalised, those relating to investment, competi-
tion policy and intellectual property rights (and thus presum-
ably plant variety protection) have yet to be negotiated. In an 
Action Document for “Intellectual Property Rights (IPRs) Action 
for Africa” for the year 2019, the European Commission does 
not hide away from its promotion of international agreements 
and their proper implementation, which includes the UPOV 
Convention. Indeed, its Pan-African Multi-Annual Indicative 
Programme120 clearly shows its intent to construct an agree-
ment going against farmer seed systems that are the foundation 
of food security, especially on the African continent, and even 
more so in least developed countries, that are free to have no 
plant variety protection under the WTO rules. Furthermore, the 
EU has also provided funds to a project for the “African Intel-
lectual Property Organisation”121 (OAPI) aiming at “the pro-
motion of intellectual property to foster the creation of new 
varieties adapted to the African market and to provide an incen-
tive to make superior varieties existing elsewhere available to 
OAPI area”, which kicked off in July 2019122. The CPVO joined the 
first inaugural meeting of the project and will help implement-
ing its roadmap, while several national plant variety protection 
offices are named as technical cooperation partners123.

National organisations, such as the French interprofes-
sional organisation for seeds, GNIS, now SEMAE, the French 
national official organisation for variety evaluation and 
seed quality testing GEVES, its Dutch equivalent “Naktuin-
bouw” and the German Sortenschutzamt have all carried out 
activities advocating for an implementation of UPOV 1991 stan-
dards outside of the EU’s borders. GNIS and Naktuinbouw have 
been active, among others, in the East Asian Plant Variety Pro-
tection Forum124125 for many years, participated in seminars of 
IP Key in Asia126, promoted the UPOV System in Francophone 
Africa127128 and Anglophone Africa129 (only GNIS) and in Iran 
(only GNIS)130. The German Bundessortenamt also promoted the 
UPOV-System in Mongolia131.
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Plant variety protection finds its way in the Intellectual Property 
Rights chapter of all FTAs that are currently being negotiated or 
those that have already been adopted by the EU and its different 
trading partners, with very few exceptions. When included in the 
different agreements, whether those ensuring “free trade”, estab-
lishing an “association” or an “economic partnership”, plant vari-
ety protection is overwhelmingly linked to the standards set out 
by the 1991 Act of the UPOV Convention, often requiring adhe-
sion to the Act itself, or protection at that level. In contrast to this 
premise are the vast majority of the EPA’s that do not address in-
tellectual property in their provisions, except in so-called “ren-
dezvous” clauses, and the notable exception of the CARIFORUM 
EPA that includes a specific clause on plant variety protection.

The wording of the clauses regarding plant variety protection 
varies greatly from one trade Agreement to the other, from an 
obligation to accede to the UPOV System and comply with its 
1991 Act (in most Association Agreements), to strong legal com-
mitments assumed by parties to protect plant varieties in accor-
dance with the standards of UPOV 1991, to lighter obligations “to 
cooperate” on the topic. In most applicable and proposed provi-
sions in Free Trade Agreements, Association Agreements, but 
also Partnership Agreements that have provisions on intellectu-
al property rights, reference is made to the Parties’ duty to indi-
rectly (“to cooperate to”) or directly (“shall”) promote and ensure 
protection under UPOV 1991. Several Agreements also formally 
require accession to the UPOV 1991 Act in a certain timeframe. 
There are also more nuanced and flexible requirements to protect 
plant varieties under the UPOV system without referring solely 
to its 1991 Act, leaving the freedom to do so under the 1978 Act. 

Our research nonetheless shows that the EU negotiating posi-
tion always starts from the first type of strong clause which re-
quires a binding commitment to protect plant varieties under 
UPOV 1991 terms. The differences that do appear after the negotia-
tions highlight the importance of raising awareness about the top-
ic within governments of trading partners and civil society actors 
who scrutinise European trade policy. It is crucial to highlight the 
incongruities of this negotiating position with the Old Conti-
nent’s overarching goals and international commitments under 
human rights instruments, the Convention on Biological Diversity 
and the International Treaty on Plant Genetic Resources for Food 

and Agriculture, whether in terms of food security, sustainability, 
or the right to seeds. The integration of obligations related to the 
UPOV Convention create a significant lock-in for all States involved, 
preventing potential policy change with regards to plant variety 
protection, both in EU Member States and its trading partners. 

A CALL FOR CHANGE 

For APBREBES and Both ENDS, an agreement negotiated 30 years 
ago by a few industrialized countries is not a basis for shaping 
the global agriculture of tomorrow. Times have changed. With 
the CBD, ITPGRFA and UNDROP, the international legal frame-
work has evolved, and awareness has been raised that a sustain-
able seed policy needs to promote both the formal and the farm-
er managed seed system. To achieve this, it is first and foremost 
necessary to strengthen farmers’ rights, and more particularly 
the farmers’ rights to seeds, including the right to save, use, ex-
change and sell farm-saved seeds and propagation material also 
of protected varieties. All too often in the last 60 years, only the 
formal, industrial seed system has been promoted, leading to a 
one-sided and unsustainable one-size-fits-all approach. What is 
needed today are flexible systems considering the specificities of 
each country’s national agriculture and the wide range of active 
farmers in its borders. Only in this way can the global commu-
nity meet the great challenges of the future, such as the food or 
climate crisis. EU trade policy must take this balancing act into 
account. By exporting an outmoded system of intellectual prop-
erty rights to the countries of the South, it is doing the opposite. 

Stakeholders need to be made aware of the underlying ratio-
nale of UPOV 1991 protection, along with its false promises and 
its potential adverse effects. Partner countries need the full flex-
ibility when drafting their seed and plant breeders’ rights laws to 
promote a truly sustainable agriculture, agrobiodiversity, and 
food security. Only by this way they will be able to design a legal 
system that both protects breeders’ innovation and enshrines 
farmers’ rights, adapted to their local conditions, and needs. AP-
BREBES and Both ENDS therefore call for the EU to stop requiring 
developing countries to adopt the 1991 Act of the UPOV Conven-
tion through trade agreements or any other activities. 

4
Concluding Remarks
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Summary Table on State of Play UPOV 91 in EU Trade,  
Association & Partnership Agreements 

Country or 
region

Status of FTA 
(or EPA)

Member of UPOV? Article mentioning UPOV protection

IN FORCE

South Korea 
(Free Trade 
agreement)

Ratified,  
entry into force 
14.05.2011

1991 Act,  
since 2002

Article 10.39 Plant varieties 

Each Party shall provide for the protection of plant varieties and  
comply with the International Convention for the Protection of New  
Varieties of Plants (1991).

Japan  
(Free Trade 
agreement)

Ratified,  
JEFTA in force 
01.02.2019  
(not investment 
Agreement yet)

1991 Act,  
since 1998

Article 14.3 §2 The Parties affirm their commitment to comply with 
the obligations set out in the international agreements relating to  
intellectual property to which both Parties are party to at the date of 
entry into force of this Agreement, including the following: [...] the  
International Convention for the Protection of New Varieties of Plants, 
done at Paris on 2 December 1961 (hereinafter referred to as “the  
1991 UPOV Convention”). 

Article 14.6. For the purpose of further promoting transparency in the 
administration of its intellectual property system, each Party shall 
make all reasonable efforts to take appropriate available measures to: 
(a) publish information on and make available to the public infor
mation contained in the files on: [...] (iv) registrations of new varieties 
of plants”.

Article 14.38 New varieties of plants. 

Each Party shall provide for the protection of new varieties of all 
plant genera and species in accordance with its rights and obligations 
under the 1991 UPOV Convention.

Singapore 
(Free Trade 
agreement)

Ratified, in force 
21.11.2019  
(not investment 
Agreement yet)

1991 Act, 
since 2004

ARTICLE 10.35 International Agreements 

The Parties affirm their obligations under the International Conven-
tion for the Protection of New Varieties of Plants adopted in Paris on  
2 December 1961, as last revised in Geneva on 19 March 1991, including 
their ability to implement the optional exception to the breeder’s 
right, as referred to in paragraph 2 of Article 15 of that Convention.

Vietnam 
(Free Trade 
agreement)

Ratified, in force 
12.06.2020. 

(Not investment 
Agreement yet)

1991 Act, 
since 2006

Article 12.42 Plant Varieties Rights 

The Parties shall protect plant varieties rights in accordance with the 
International Convention for the Protection of New Varieties of  
Plants, adopted in Paris on 2 December 1961, as last revised in Geneva  
on 19 March 1991, including the exceptions to the breeder’s right as  
referred to in Article 15 of that Convention, and cooperate to promote 
and enforce these rights.

Israel  
(Association 
Agreement)

In force  
since 2000

1991 Act,  
since 1979

Parties confirm the importance they attach to the obligations  
arising from the 1991 Act of the UPOV Convention
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Country or 
region

Status of FTA 
(or EPA)

Member of UPOV? Article mentioning UPOV protection

Western Bal-
kans Associ-
ation Agree-
ments

In force 

North  
Macedonia, 
2004

Albania, 2009

Montenegro, 
2010

Serbia, 2013

Bosnia & 
Herzegovina, 
2015

Kosovo, 2016

North Macedonia, 
1991 Act since 2011

Albania, 1991 Act 
since 2005

Montenegro,  
1991 Act since 2015

Serbia, 1991 Act since 
2013

Bosnia &  
Herzegovina, 1991 
Act since 2017

Kosovo, none

Article XXX Intellectual, industrial and commercial property

2.	 COUNTRY X shall take all the necessary measures in order to guar-
antee no later than four years after the date of entry into force  
of this Agreement a level of protection of intellectual, industrial 
and commercial property rights similar to that existing in the 
Community, including effective means of enforcing such rights.

3.	 COUNTRY X undertakes to accede, within four years after the 
date of entry into force of this Agreement, to the multilateral  
Conventions on intellectual, industrial and commercial property 
rights referred to in paragraph 1 of Annex V. The Stabilisation  
and Association Council may decide to oblige Albania to accede to 
specific multilateral Conventions in this area.

ANNEX V Paragraph 1 of the Agreement. Article XXX (3) concerns  
the following multilateral Conventions to which Member States are 
Parties, or which are de facto applied by Member States [...]:

International Convention for the Protection of New Varieties of 
Plants (UPOV Geneva Act, 1991)

alternative wording: International Convention for the Protection  
of New Varieties of Plants (UPOV Convention, Paris, 1961, as revised 
in 1972, 1978 and 1991).

Euro-Medi-
terranean 
Association 
Agreements

In force

Tunisia, 1998

Morocco, 2000

Egypt, 2004

Jordan, 2002

Algeria, 2005

Lebanon, 2006

Tunisia, 1991 Act, 
since 2003

Morocco, 1991 Act, 
since 2006

Egypt, 1991 Act, since 
2019

Jordan, 1991 Act, 
since 2004

Algeria, none

Lebanon, none

Article XX 

1.	 The Parties shall provide suitable and effective protection of  
intellectual, industrial and commercial property rights, in line with 
the highest international standards. This shall encompass  
effective means of enforcing such rights. 

ANNEX 7 relating to intellectual, industrial and commercial property. 

By the end of the fourth (or fifth) year after the entry into force  
of the Agreement, XX shall accede to the following multilateral con-
ventions on the protection of intellectual, industrial and commercial 
property: 

International Convention for the Protection of the New Varieties of 
Plants (Act of Geneva, 1991).

Azerbaijan 
(Association 
Agreement)

In force 1999 1991 Act,  
since 2004

Article 42 

1.	 Pursuant to the provisions of this Article and of Annex II, the Repub-
lic of Azerbaijan shall continue to improve the protection of 
intellectual, industrial and commercial property rights in order to 
provide, by the end of the fifth year after the entry into force of 
this Agreement, for a level of protection similar to that existing in 
the Community, including effective means of enforcing such rights.

2.	 By the end of the fifth year after entry into force of this Agreement, 
the Republic of Azerbaijan shall accede to the multilateral conven-
tions on intellectual, industrial and commercial property rights  
referred to in paragraph 1 of Annex II to which Member States are 
parties or which are de facto applied by Member States, according 
to the relevant provisions contained in these conventions.

ANNEX II Intellectual, Industrial and Commercial Property Conventions 
Referred to In Article 42

1.	 Paragraph 2 of Article 42 concerns the following multilateral con-
ventions:

– International Convention for the Protection of New Varieties of 
Plants (UPOV) (Geneva Act, 1991).
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Country or 
region

Status of FTA 
(or EPA)

Member of UPOV? Article mentioning UPOV protection

Ukraine  
(Association 
Agreement)

In force 2017 
(signed 2014)

1991 Act,  
since 1995

Article 228 Plant varieties

The Parties shall co-operate to promote and reinforce the protection 
of plant varieties rights in accordance with the International Conven-
tion for the Protection of New Varieties of Plants of 1961 as revised  
in Geneva on 10 November 1972, 23 October 1978 and 19 March 1991, 
including the optional exception to the breeder’s right as referred  
to in Article 15.2 of the said Convention

Chile  
(Association 
Agreement)

In force 2005 1978 Act,  
since 1995

Article 170 Protection of intellectual property rights

In pursuance of the objectives set out in Article 168, the Parties shall:

(a) continue to ensure an adequate and effective implementation of 
the obligations arising from the following conventions:

(i) the Agreement on Trade-related Aspects of Intellectual Property, 
Annex 1C to the Agreement establishing the World Trade Organisation 
(“the TRIPs”).

(v) the International Convention for the Protection of New Varieties 
of Plants 1978 (“1978 UPOV Convention”), OR the International  
Convention for the Protection of New Varieties of Plants 1991 (“1991 
UPOV Convention”)

Central 
America (As-
sociation 
Agreement)

In force, 2013 Nicaragua, 1978 Act 
since 2001

Panama, 1991 Act 
since 2012

Costa Rica, 1991 Act 
since 2009

Honduras &  
El Salvador, none

Article 259 Plant Varieties

1.	 The Parties shall provide for the protection of plant varieties  
either by patents or by an effective sui generis system or by any 
combination thereof.

2.	 The Parties understand that no contradiction exists between  
the protection of plant varieties and the capacity of a Party to  
protect and conserve its genetic resources.

3.	 The Parties shall have the right to provide for exceptions to  
exclusive rights granted to plant breeders to allow farmers to 
save, use and exchange protected farm-saved seed or propagat-
ing material.

Economic 
Partnership 
Agreements 

In force (rendez-
vous clause)

West Africa – 
East African 
Community – 
Central Africa – 
South African 
Development 
Group – Eastern 
& Southern  
Africa

Negotiations of 
trade agree-
ment with ESA5 
under way,  
no publicly 
available text  
on IPR)

– No provision related to plant variety protection
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Country or 
region

Status of FTA 
(or EPA)

Member of UPOV? Article mentioning UPOV protection

Economic 
Partnership 
Agreement 
CARIFORUM

In force, 2008 Trinidad and  
Tobago, 1978 Act 
since 1998

Dominican  
Republic, 1991 Act 
since 2007

Saint Vincent and 
the Grenadines,  
1991 Act since 2021

Antigua and Barbu-
da, Bahamas,  
Barbados, Belize, 
Dominica, Grenada, 
Guyana, Jamaica, 
Saint Lucia, Saint 
Kitts and Nevis,  
Suriname, none

Article 149 Plant varieties

1.	 The EC Party and the Signatory CARIFORUM States shall have the 
right to provide for exceptions to exclusive rights granted to plant 
breeders to allow farmers to save, use and exchange protected 
farm-saved seed or propagating material.

2.	 The EC Party and the Signatory CARIFORUM States shall provide 
for the protection of plant varieties in accordance with the TRIPS 
Agreement. In this respect, they shall consider acceding to the In-
ternational Convention for the Protection of New Varieties of Plants 
— UPOV (Act of 1991)

Armenia In force, 
since January 
2018

None Article 253 Plant varieties

1.	 Each Party shall protect plant variety rights, in accordance with the 
International Convention for the Protection of New Varieties of 
Plants (‘UPOV’), including the exceptions to the breeder’s right as 
referred to in Article 15 of that Convention, and cooperate to  
promote and enforce those rights.

2.	 For the Republic of Armenia, this Article shall apply no later than 
three years after the entry into force of this Agreement.

Iraq In force, 
since 2012

None Article 60 Nature and scope of obligations 

1.	 Pursuant to the provisions of this Article and of ANNEX 2 to this 
Agreement, Iraq shall adopt, within five years of the entry into force 
of the Agreement, legislation in order to ensure adequate and ef-
fective protection of intellectual, industrial and commercial prop-
erty rights according to the highest international standards  
including the rules set by the Agreement on Trade-Related Aspects  
of Intellectual Property Rights, contained in Annex 1C to the WTO  
Agreement (hereinafter referred to as the ‘TRIPS Agreement’), as well  
as effective means of enforcing such rights. 

2.	 Within three years of the entry into force of the Agreement, Iraq  
shall accede to the multilateral conventions on intellectual, indus-
trial and commercial property rights referred to in paragraph 2 of  
ANNEX 2 to this Agreement to which Member States are parties or 
which are de facto applied by Member States according to the  
relevant provisions contained in these conventions. 

3.	 Within three years of the entry into force of the Agreement, Iraq shall 
comply with the multilateral conventions on intellectual, industrial  
and commercial property rights referred to in paragraph 3 of ANNEX 
2 to this Agreement to which one or several Member States are par-
ties, or which are de facto applied by one or several Member States 
according to the relevant provisions contained in these conventions. 

ANNEX 2 INTELLECTUAL PROPERTY RIGHTS Intellectual, industrial 
and commercial property conventions referred to in Article 60.

3.	 Paragraph 3 of Article 60 concerns the following multilateral conven-
tions with which Iraq shall comply with: 3.7 International Convention  
for the Protection of New Varieties of Plants (Geneva Act, 1991) 
(known as ‘UPOV’).
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Country or 
region

Status of FTA 
(or EPA)

Member of UPOV? Article mentioning UPOV protection

Kazakhstan In force (since 
2016)

None Article 96 Plant varieties

The European Union reaffirms its commitment to the International 
Convention for the Protection of New Varieties of Plants (the  
UPOV Convention), to which the Republic of Kazakhstan shall make 
reasonable efforts to accede.

PROVISIONAL APPLICATION 

Limited Trade 
Agreement 
with Colum-
bia, Peru & 
Ecuador 
(waiting for 
ANDEAN 
deadlock)

Ratified for  
Preliminary &  
Provisional  
Application in 
force 01.03.2013 
(Peru), 
01.08.2013  
(Colombia),  
and 01.01.2017  
(Ecuador)

Peru 1991 Act, 
since 2011

Colombia 1978 Act, 
since 1996

Ecuador 1978 Act, 
since 1997

Article 232 

The Parties shall cooperate to promote and ensure the protection  
of plant varieties based on the International Convention for the  
Protection of New Varieties of Plants (hereinafter referred to as ‘UPOV 
Convention’), as revised on 19 March 1991, including the optional  
exception to the right of the breeder as referred to in Article 15(2) of 
such Convention”.

Canada Provisionally in 
force 21.09.2017, 
Pending full  
ratification

1991 Act, 
since 2015

Article 20.31

Each Party shall co-operate to promote and reinforce the protection 
of plant varieties on the basis of the 1991 Act of the International  
Convention for the Protection of New Varieties of Plants, done at Paris 
on 2 December 1961

IN NEGOTIATION

MERCOSUR Political  
agreement 
28.06.2019

Argentina 1978 Act, 
since 1994

Brazil 1978 Act,  
since 1999

Paraguay 1978 Act, 
since 1997

Uruguay 1978 Act, 
since 1994

Article 9 

On Plant varieties, the Parties agreed to cooperate on promoting the 
protection of plant varieties as set out under the aegis of the two  
versions of the multilateral Treaty regarding the Protection of New 
Varieties of Plants (UPOV ACT)”. 

“Each Party shall protect plant varieties rights, in accordance with the 
International Convention for the Protection of New Varieties of Plants 
adopted in Paris on December 2, 1961, as revised in Geneva on Novem-
ber 10, 1972, and October 23, 1978 (1978 UPOV ACT) or on March 19, 
1991 (1991 UPOV ACT) and shall cooperate to promote the Protection 
of Plant Varieties.” 

Mexico In negotiation 
(agreement  
in principle on 21 
April 2018)

1978 Act, 
since 1997

Article X.47 

Each Party shall protect plant varieties rights, in accordance with the 
International Convention for the Protection of New Varieties of Plants 
adopted in Paris on 2 December 1961, as lastly revised in Geneva on 
March 19, 1991 (1991 UPOV ACT), including the exceptions to the 
breeder’s right as referred to in Article 15 of the said Convention, and 
co-operate to promote and enforce these rights.



APBREBES & BOTH ENDS RESEARCH PAPER: UPOV 1991 IN EU TRADE POLICY   |  November  2021  31 

Country or 
region

Status of FTA 
(or EPA)

Member of UPOV? Article mentioning UPOV protection

Indonesia In negotiation None EU Proposal 

SUB-SECTION 7 Plant Varieties Article X.46 

The Parties shall protect plant variety rights, in accordance with the 
International Convention for the Protection of New Varieties of  
Plants adopted in Paris on 2 December 1961, as lastly revised in Geneva 
on 19 March 1991 (1991 UPOV ACT), including the exceptions  
to the breeder’s right as referred to in Article 15(2) of that Convention.

Philippines In negotiation None EU Proposal

SUB-SECTION 7 Plant Varieties Article X.46 

The Parties shall protect plant variety rights, in accordance with the 
International Convention for the Protection of New Varieties of  
Plants adopted in Paris on 2 December 1961, as lastly revised in Geneva 
on 19 March 1991 (1991 UPOV ACT), including the exceptions  
to the breeder’s right as referred to in Article 15(2) of that Convention.

India In negotiation None Unofficially agreed text.

Article 16 Plant Variety

The parties shall cooperate to promote and reinforce the protection 
of plant varieties subject to their applicable laws and based on any in-
ternational agreement to which both parties are signatories. 

New  
Zealand

In negotiation 1978 Act, 
since 1981

EU Proposal

Article X.47 

Each Party shall protect plant varieties rights, in accordance with the 
International Convention for the Protection of New Varieties of Plants 
(UPOV) as lastly revised in Geneva on March 19, 1991, (the so-called 
“1991 UPOV ACT”) including the optional exceptions to the breeder’s 
right as referred to in Article 15 paragraph 2 of the said Convention, 
and the Parties co-operate to promote and enforce these rights.” 

Australia In negotiation 1991 Act, 
since 2000

EU Proposal

Article X.47 

Each Party shall protect plant varieties rights, in accordance with the 
International Convention for the Protection of New Varieties of Plants 
(UPOV) as lastly revised in Geneva on March 19, 1991, (the so-called 
“1991 UPOV ACT”) including the optional exceptions to the breeder’s 
right as referred to in Article 15 paragraph 2 of the said Convention, 
and the Parties co-operate to promote and enforce these rights.”
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The Association for Plant Breeding for the Benefit of Society (APBREBES) is a network of civil society 
organizations from developing and industrialized countries. The purpose of APBREBES is to promote 
plant breeding for the benefit of society, fully implementing Farmers‘ Rights to plant genetic resources 
and promoting biodiversity. The work of APBREBES is financially supported by the Swiss Agency  
for Development and Cooperation, Salvia Foundation and Misereor. The views expressed in this working 
paper do not necessarily reflect the views of the Swiss Agency for Development and Cooperation and 
the other supporters. 

Association for Plant Breeding for the Benefit of Society (APBREBES) 
Switzerland  |  contact@apbrebes.org  |  www.apbrebes.org

Both ENDS is an independent non-governmental organisation (NGO) that together with environmen- 
tal justice groups from the Global South works towards a sustainable, fair and inclusive world. Both 
ENDS gathers and shares information about policy and investments that have a direct impact on 
people and their livelihood, engages in joint advocacy and stimulates the dialogue between stakehol-
ders. Both ENDS promotes and supports sustainable and inclusive local practices worldwide in the  
field of agriculture and land- and water governance and on a global level advocates for a radical change 
in trade and investment policies and the way development finance is allocated and channelled. 
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